
Paweł Polaczuk

Tolerance in law
Studia Prawnoustrojowe nr 25, 113-125

2014



UWM

2014

S tu d ia  Praw noustrojow e 25

Paw eł Polaczuk
K ated ra  Teorii i Filozofii P raw a i P aństw a 
Wydział P raw a i A dm inistracji UWM

Tolerance in law

Introdu ction

This artic le  d iscusses th e  controversy su rround ing  sam e-sex civil p a r t
nersh ips. The key concept in  th is  debate will be to lerance -  cu rren t practice 
dem onstra tes th a t  analyses of legal regu lations re la tin g  to sam e-sex p a r tn e r
ships should focus on th e  problem  of discrim ination. D iscim ination is one of 
the  principal argum en ts used by the  proponents of sam e-sex p a rtn e rsh ip s  to 
defend th e ir  case. For th is  reason, to lerance, a concept th a t  is asym m etrical 
to d iscrim ination, should be exam ined in  g rea te r detail to estab lish  a clear 
and  objective background for discussion. C on trary  to appearances, th e  notion 
of to lerance supports a debate in  b roader perspective w hich is determ ined  by 
social, political and  legal norm s th a t  a re  th e  bu ild ing blocks of liberal dem o
cracy. I f  th e  concept of d iscrim ination  w ere the  pivotal point of th is  d iscus
sion, th e  m ain  focus would be autom atically  shifted  to legal aspects of the  
problem , th u s  -  a t leas t from  the  point of view of those who oppose sam e-sex 
p artn e rsh ip s  -  p re judging th e  conten t of social and  political norm s. The 
second rem ark  re la tes to th e  way to lerance is understood  in  th is  article. 
Various definitions of th e  concept will be discussed, b u t its  lexical definitions 
will be d isregarded1. As regards dictionary  definitions of to lerance, it  should 
be noted th a t to lerance took on a specific m eaning  w hich extends beyond the 
realm  of religion and  m anifests our a ttitu d e s  tow ards different philosophical 
views, custom s, lifestyles, in te re sts , esthetic  preferences, etc.2

There a re  several reasons why dictionary  definitions of th e  concept sho
uld be abandoned in  th is  debate. Above all, our u n d erstan d in g  of tolerance

1 T. Grabińska, U źródeł dyskusji o tolerancji, „Archeus” 2005, no. 6, p. 48-49.
2 A. Podsiadło, Z. Więckowski, M ały słownik terminów i pojęć filozoficznych dla studiują

cych filozofię chrześcijańską, Instytut Wydawniczy PAX, Warszawa 1983, p. 399; T. Grabińska, 
op. cit., p. 49.
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h as changed dynam ically  over th e  years. P rofessor Legutko righ tly  notes 
th a t  to lerance h as a grow ing dem and for itself. The above observation re la 
tes  to negative connotations of to lerance (risk  of absolutization), b u t it  ade
q uate ly  illu s tra te s  th is  dynam ic change process w hich is m anifested  by 
a sim ultaneous increase in  to le ran t practices as well as in to le ran t behaviors. 
W hen the  m eaning  of to lerance is th u s  narrow ed down, it escapes d ictionary 
definition. I t should also be noted th a t  th e  dynam ics of the  discussed concept 
does not have an  unam biguous definition. According to Legutko, its  ju s tifica
tion  can  be a source of negative evaluations of social behaviors. In  o ther 
words, th is  negative eva lua tion  em ana tes from the  justifica tion  of the  dyna
m ic n a tu re  of to lerance ra th e r  th a n  from th e  concept itself. Legutko adds 
th a t  contem porary  societies dem and to lerance for every idea, doctrine or 
belief. P roponents of a given view are  re leased  from  the  obligation to p resen t 
th e ir  a rg u m en ts  because every dem and  for ju s tif ica tio n  is reg ard ed  as 
a m an ifesta tion  of in to lerance on b eh a lf of those who p u t forw ard such 
dem ands. According to Legutko, such a ttitu d es  im ply ignorance of in te llec tu 
al and  m oral costs associated w ith  th is  curious hegem ony of ca tegorization3. 
The above au th o r argues th a t  ignorance can  give rise  to a m echanism  w hich 
he describes as growing dem and for self-tolerance. This phenom enon is m a
n ifested  by a s im ultaneous increase in  to le ran t practices as well as in to le
ra n t behaviors4.

The preceding section explains th e  lim itations th a t  apply to the  p re sen 
ted  argum ents. The objective of th e  discussion rem ains to be specified in  
g rea te r detail. The concept of to lerance will be th e  springboard  for the 
debate on legal regu la tions applicable to sam e-sex civil p artn ersh ip s . A t
tem p ts will be m ade to dem onstra te  th a t  an  ex isten tia l and  axiological ap 
proach m ore effectively identifies social controversies. In  o ther words, an  
ex isten tia l and  axiological approach brings th e  definition of to lerance closer 
to th e  n a tu re  of to lerance-related  conflicts.

1. P relim in ary  rem arks about an ex isten tia l 
and ax io log ica l approach

L et m e begin  w ith  several rem ark s th a t  charac terize the  ex isten tia l and  
axiological approach. References will be m ade to th e  previous rem arks about 
th e  concept of tolerance. As m entioned earlier, social practices re la tin g  to 
to lerance change dynamically. For th is  reason, th e  lexical nucleus of the 
concept should be identified  based  on th e  fundam en tal ten e ts  of liberal 
democracy. Basic principles can  be reconstructed  from liberal ideology, bu t

3 R. Legutko, Etyka absolutna i społeczeństwo otwarte, Arcana, Kraków 1994, 2005, p. 156.
4 Ibidem.
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th is  practice m ay be questioned  by its opponents. The use of ideological 
fundam en tals  of liberalism  would probably also defy th e  dynam ic n a tu re  of 
social practices re la tin g  to tolerance. I t should be noted th a t  the  opponents 
of sam e-sex civil unions re fer to th e  definition of to lerance w hich is rooted in  
liberal ideology. For those reasons, a d ifferent in te rp re ta tio n  key should be 
found. Ideally, th e  proposed approach should support a debate th a t  is not 
confined to th e  realm  of libera l ideology. Such a possibility is offered by the  
ex isten tial and  axiological approach w hich underp ins libera l dem ocracies -  
from the  point of view of those system s’ real-life fundam entals. They cannot 
be assigned  to libera l ideology or questioned  w ithout negating  the  rea lity  of 
liberal dem ocratic states.

2. Two ju stifica tio n s  for to leran ce

Let m e begin w ith  an  observation re la tin g  to justifica tion  of tolerance. 
Two m odels are possible. The firs t justifies to lerance by describing th e  actual 
s ituation . This approach w as proposed by Locke. The ac tua l s itu a tio n  is 
described by facts such as variab le  goals (goods) p u rsued  by people and 
different opinions about the  tru th s  preached  by religion. The re su ltin g  te n 
sion contribu tes to th e  risk  of social conflict (war), therefore th e  postu la te  of 
to lerance m ay be seen as a w ar d e te rren t5. M arcin  Król, who form ulated  the 
above observations, argues th a t  in  th is  approach, to lerance is a conflict 
reso lu tion  tool. Tolerance p reven ts violence (coercion). According to the  above 
author, th is  definition of to lerance is strongly  rooted in  liberal theory  and 
practice6. The second justifica tion  m akes a reference to the  idea of freedom. 
M ill’s form ula w hich postu la tes ind iv idual freedom  w ithout h arm in g  others 
is a negative approach to freedom  w hich denotes th e  freedom  “from ”. In te re 
stingly, th is  negative concept of freedom  corresponds to to lerance in  a positi
ve sense. In  o ther words, freedom  from oppression and  freedom  from the 
dom inant role of public opinion breeds to lerance for all social norm s, values 
and  behaviors. According to Król, the  above m echanism  im plies th a t  the 
m ore we focus on pro tecting  our ind iv idual freedom s ag a in st ex tern a l in te 
rvention, th e  m ore we em pow er o thers to do the  sam e, and  consequently, we 
to lera te  th e ir  behavior7. Therefore, we to lera te  d ifferent points of view in 
fear of th e  consequences of in to lerance, w hich im plies th a t  th e  significance of 
ind ividual freedom  logically leads to to lerance8.

5 M. Król, Tolerancja w teorii i praktyce liberalizmu, [in:] I. Jakubowska-Branicka (ed.), 
O tolerancji we współczesnej demokracji liberalnej, TRIO, Warszawa 2010, p. 42.

6 Ibidem.
7 Ibidem, p. 44.
8 Ibidem.
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In the above context, Król examines the tolerance of homosexuality in 
a negative and positive sense. In the first approach, tolerance stems from 
fears surrounding the possibility of debate about the nature of homosexuali
ty (natural laws, religious norms) which cannot be unambiguously resolved. 
The same approach is used to interpret opposition to homophobia. This line 
of argument (negative tolerance, justification of tolerance by making a refe
rence to anticipated facts) is adopted by the opponents of same-sex civil 
partnerships. In a parliamentary debate, the opponents argued that same- 
sex partnerships defy the laws of nature (Krystyna Pawłowicz, MP). Similar 
slogans were used during street protests, including “Not secular, not rainbow 
colored, but Catholic Poland”, “Poland free of deviant behavior”, “Man is 
born normal, not homosexual”, and in official statements made by “public” 
opponents of same-sex civil partnerships. The organizer of the protest march 
held on 5 May 2013, Anna Kołakowska of the Rosary Crusade for Poland, 
told the Polish Press Agency: “Normal behavior is prosecuted in contempora
ry Poland. We are not allowed to live like our ancestors, we are forced to be 
modern. Modern implies being open to all sorts of deviances, it means rejec
ting all values or concluding that all values are relative”9.

The correspondence between justification of negative tolerance and the 
arguments put forward by opponents of same-sex civil partnerships is bro
ken when we delve into their interpretation of Locke’s logic. The logic based 
on arguments that justify tolerance is also interpreted as an argument aga
inst classifying tolerance as a key social and legal principle10. Legutko sear
ches for clues in Locke’s proclamation of tolerance that would restore the 
concept’s original significance. The above author observes that for Locke, the 
need for tolerance was justified by the need to humbly succumb to the truth. 
Locke challenged the king, who was empowered to prosecute false religions 
and protect the only true religion, to display tolerance in his actions. Depri
ved of the ability to arrive at positive solutions or resolve religious conflicts 
in a rational manner, the king had to turn the antagonists’ attention to the 
fact that seemingly righteous views, judgments, norms and ideas can be 
transformed into political instruments. The king should not give preferential 
treatment to any of the conflicted parties11. Similarly to Król, Legutko reco
gnizes that the above concept exemplifies negative tolerance. It is negative 
not because tolerance can prevent social tension, but because this approach 
does not expound or promote the truth, nor does it contribute intellectually 
to its achievement12. The place of tolerance is determined by the so called

9 Zob. [online] <www.tvn24.pl/maszerowali-w-obrome-rodzmy-i-wartosci-katolickich-stop- 
homodyktatowi,323413,s.html>.

10 R. Legutko, Etyka absolutna..., p. 155.
11 Ibidem, p. 160.
12 Ibidem.

http://www.tvn24.pl/maszerowali-w-obrome-rodzmy-i-wartosci-katolickich-stop-%e2%80%a8homodyktatowi,323413,s.html
http://www.tvn24.pl/maszerowali-w-obrome-rodzmy-i-wartosci-katolickich-stop-%e2%80%a8homodyktatowi,323413,s.html
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“u ltim ate  s tan d a rd s” (the tru th ). On account of those stan d ard s, views, opi
nions or ideas should not be transfo rm ed  into political in stru m en ts . Toleran
ce ends w hen those views are  confronted w ith  the  “u ltim ate  s tan d a rd s”. The 
essence of those stan d ard s, however, is not explained. We can  only in fer th a t 
they  im ply trad itions, custom s and  religious beliefs which, w ithout a b an  on 
the  politicization of new  ideas, would be regarded  as d e trim en ta l to social 
developm ent13. Legutko quotes Locke who drew  a para lle l betw een tolerance 
and  the  belief in  th e  legitim acy of his religion, as well as Voltaire whose 
concept of tolerance, identified  as depreciation  of the  sacred  s ta tu s  of ce rta in  
beliefs and  opinions, could be reconciled w ith  th e  fact th a t  some societies are 
dom inated by one relig ion14.

In  th e  cited in te rp re ta tio n s , to lerance im plies a b an  on transfo rm ing  
views, judgm ents, norm s and  ideas th a t  differ from the  “u ltim ate  s tan d a rd s” 
into political tools. A lthough Locke advocated im p artia l tre a tm e n t of parties  
to the  conflict, he was convinced of th e  valid ity  of only one religion. Therefo
re, th e  only “tru e ” argum en t in  th is  approach to to lerance is the  fear th a t  
cognitive functions of fa ith  could be negated. In  th is  context, to to lera te  
m eans to accept th e  epistem ological value of religion and  to pro tect religion 
by prohib iting  th e  politicization of ideas or norm s w hich are inconsisten t 
w ith  religious tenets. In  sim ple term s, to to le ra te  m eans to pro tect the 
veracity  of fa ith  by bann ing  the  tran sfe r  of d iscordant views, norm s and 
ideas to public life. The above in te rp re ta tio n  gives rise  to oversim plified 
beliefs about the  proponents of tolerance. According to th is  line of though t, in  
th e ir  deep reg ard  for reason  and  rationality , th e  proponents of to lerance 
allegedly claim  th a t  social and  political life would become safer if  reason  
replaced fa ith  as th e  basic cognitive tool, becoming th e  source of our know- 
ledge15.

In te rp re ta tio n s  of Locke’s philosophy th a t  re ly  on th e  belief in  religious 
righ teousness also explain  th e  m eaning  of argum en ts based  on th e  opposing 
concepts of norm ality  and  deviance. The knowledge of norm s and  deviations 
from the  norm  underp ins argum en ts w here th e  concept of n a tu ra l law  is 
based  on th e  perceived conform ity of knowledge and  revelation. R eason is 
only a m edium  for discovering th e  revealed  tru th . I t could seem  th a t  the  
above would lim it trad itio n a l religious claim s to th e  ex ten t w hich is accepta
ble by the  opponents of sam e-sex civil p a rtn e rsh ip s , and  m inim ize th e  disso
nance betw een knowledge and  fa ith 16. This is not th e  case, however. E ven if 
the  dom ains of reason  and  fa ith  a re  in te rre la ted  on the  assum ption  th a t

13 Ibidem.
14 Ibidem.
15 R. Legutko, Tolerancja. Rzecz o surowym państwie, prawie natury, miłości i sumieniu, 

Kraków 1997, p. 63.
16 Ibidem, p. 66.
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certain fragments of the revealed truth can be subjected to rational, discour
sive cognition, this approach fails to explain the laws of nature, and it does 
not distinguish between good and evil17. Any measures that allow for disco
ursive cognition are classified as anti-religious in nature.

In the negative approach towards tolerance, the discussed concept is 
degraded to a non-intrinsic value. In this sense, tolerance is associated with 
attributes, attitudes and emotions that have been named in contemporary 
culture. A tolerant approach implies generosity, gentility, good will, good 
manners, knowledge, sense of justice, openness and respect for others. Tole
rance aggregates all of those features, but when evaluated separately from 
those attitudes, attributes and emotions, it becomes an empty concept18. In 
the author’s opinion, the advancement of tolerance without the promotion of 
other forms of moral behavior is harmful. At best, it is an ethical speculation, 
and at worst, the propagation of pure tolerance jeopardizes the rules of 
social conduct. Tolerance becomes an abstract, arbitrary social principle 
which is unrelated to experience and which is imposed on others on the 
assumption that it will contribute to social harmony and peace19.

The concept of positive tolerance has been mentioned in previous sec
tions of this paper. The arguments raised by the opponents of same-sex civil 
partnerships invalidate the justification that makes a reference to greater 
individual freedoms because the cited postulates rely on or a rooted in the 
“ultimate standards”. The proponents of negative tolerance do not put for
ward arguments regarding same-sex parenting. In a sense, they are doomed 
to the arguments justifying positive tolerance. Those arguments play a very 
important role in the debate on the legalization of same-sex civil partner
ships and same-sex couples’ rights to adopt children. The arguments raised 
in the positive approach oppose same-sex parenting. The proponents of posi
tive tolerance maintain that homosexual practices do not limit other people’s 
freedoms and that positive tolerance of homosexuality expands civil liberties. 
When it comes to adoption, those freedoms are restricted on account of 
public reactions20. This is an important point. The arguments formulated by 
protesters who rallied against the legalization of same-sex partnerships on 
5 May 2013 also concerned children raised by homosexual couples: “Don’t 
harm our children” or “Fighting for our children”21. Paradoxically, the argu
ments raised by the opponents of same-sex civil partnerships can be defen
ded from the point of view of one of the discussed justifications of tolerance.

17 Ibidem, p. 65.
18 R. Legutko, Etyka absolutna..., p. 157.
19 Ibidem.
20 M. Król, op. cit., p. 46.
21 Zob. [online] <www.tvn24.pl/maszerowali-w-obronie-rodzmy-i-wartosci-katolickich-stop- 

homodyktatowi,323413,s.html>.

http://www.tvn24.pl/maszerowali-w-obronie-rodzmy-i-wartosci-katolickich-stop-%e2%80%a8homodyktatowi,323413,s.html
http://www.tvn24.pl/maszerowali-w-obronie-rodzmy-i-wartosci-katolickich-stop-%e2%80%a8homodyktatowi,323413,s.html
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3. P rob lem atic  argum ents in  P o lish  debate

The arg u m en t prom oted by, am ong others, K rystyna Pawłowicz, MP, is 
m ost problem atic. In  a p a rliam en ta ry  debate, Pawłowicz s ta ted  th a t  the  
d ra ft act legalizing sam e-sex civil unions is harm fu l and  u n ju s t and  th a t  it 
v iolates th e  Polish  C onstitu tion, th e  principle of equality  and  th e  rig h t to 
intimacy. I t supports exhibitionistic m anifesta tions of sexual preferences in 
the  public a ren a  w hich violates the  esthetic  and  m oral principles of m ost 
Polish people.

Two issues should be exam ined in  g rea te r detail. The firs t concerns the  
values th a t  a re  protected  u n d er th e  law. The question  arises as to w hether 
conflicts su rround ing  to lerance can be resolved th ro u g h  reference to core 
values such as ju stice  and  equality. The opponents of sam e-sex p artn e rsh ip s  
seem  to th in k  th a t th is  is possible. A sim ilar approach has been adopted by 
Professor Legutko who quotes th e  case of J e a n  C alas, a P ro te s tan t who was 
sentenced to d ea th  for k illing  his Catholic son. Legutko asks rhetorically  
w he ther C alas was sentenced to d ea th  because th e  F rench  legal system  had 
been ineffective (F rance w as not a law -abiding country) or because F rench  
Catholics were in to le ran t22. This question  will be discussed in  fu r th e r sec
tions of th is  paper. According to Legutko, th e  enforcem ent of legally protec
ted  values is a tru e  m easu re  of tolerance. The logic adopted  by the  cited 
m em ber of th e  Polish p arliam en t defies the  above, even we w hen account for 
the  fact th a t  the  arg u m en t backed by th e  case of J e a n  C alas concerns p u n i
shm en t for m urder, w hereas th e  pu rported  violation of ju stice  and  equality  
claim ed by K rystyna Pawłowicz re la tes  to th e  legalization  of sam e-sex p a r t
nersh ips. In  th e  case of Je a n  Calas, h is d iscrim inating  featu re , nam ely  reli
gious denom ination, should not be tak en  into account in  ju risd ic tion  because 
the  law  pro tects equality  and  justice. In  th e  argum en t p u t forw ard by Paw ło
wicz, sam e-sex a ttra c tio n  is not an  obstacle th a t  deprives a person of legal 
protection. A g u a ran tee  of protection m odeled on the  in s titu tio n  of m arriage 
is u n ju s t and  inconsisten t w ith  th e  principle of equality. Legislators have 
observed on num erous occasions th a t  th e  proposed level of protection offered 
to sam e-sex civil p a rtn e rsh ip s  is by fa r m ore lim ited  th a n  th a t  w hich is 
s ta tu to rily  g ran ted  to heterosexual m arriages.

The above problem  will be discussed a t g rea te r leng th  in  successive 
p a rts  of th is  article. L et me firs t analyze the  alleged violation of esthetic  and 
m oral principles. This is a difficult a rg u m en t because it addresses th e  need 
for a reliable m easure  in  a discussion about th e  in fringem ent of individual 
liberties. According to M arcin  Król, th e re  are  no re liab le  m easures for id en ti
fying violations of personal freedom s. He exem plifies his arg u m en t w ith

22 R. Legutko, Etyka absolutna..., p. 156-157.
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esth e tic  judgm ents and  notes th a t  w hereas judgm en ts and  opinions change 
over tim e, th e  principal ten e ts  of h u m an  esthetics rem a in  constant.

The re su ltin g  dilem m a can  be narrow ed down to a case in  w hich fre
edom of expression does no t infringe upon o ther people’s freedom s, b u t 
violates th e ir  dignity. The above is th e  cen tra l crux of the  s ta tem en t th a t  
a sam e-sex couple is an  “esthetica lly  u n p leasan t” sight. I will d isregard  the 
fact th a t  th is  is a w eak arg u m en t in  a debate on the  legalization  of sam e-sex 
civil p artn ersh ip s . I will also ignore po ten tia l conflicts of in te re s t because 
I find such conflicts difficult to identify in  th e  discussed context (in the 
N etherlands, p ro tests  in itia ted  ag a in st sam e-sex couples living in  th e  neigh
borhood are  expressions of personal freedom , they  are  staged  to m a in ta in  
a sense of security  and  well-being, and  they  are  not m anifesta tions of in to le
rance. P ro tests  w hich are  devoid of such objectives a re  ind icators of in to le
r a n t  a ttitudes). Conflicts betw een  ind ividual rig h ts  vs. collective rig h ts  will 
no t be discussed either. A rgum ents of the  type are difficult to identify  in  
K rystyna Pawlowicz’s highly em otional speech, even if  we assum e th a t  she 
spoke on b eh a lf of the  majority.

The problem  w ith  the  discussed M P’s arg u m en t is th a t  everyone h as  the  
r ig h t to d ignity  and  freedom  in  th e  public arena. P ersonal d ignity  is violated 
by creating  stim uli w hich are ta rg e ted  ag a in st sensitive areas  such as faith , 
sacred  values and  beliefs. A violation of personal freedom  m ay involve a 
b reach  of the  freedom  to choose an  environm ent in  w hich sacred  values and  
dignity  rem ain  in tact. The discussed problem  m ost commonly surfaces in  
conflicts su rround ing  the  freedom  of a rtis tic  expression, b u t not only. M ani
festa tions of personal beliefs can also be problem atic because they  lead to 
po ten tia l conflicts betw een one p a rty ’s personal freedom  and an o th er p a rty ’s 
personal d ignity23.

4. E x isten tia l and ax io log ica l reflection

The above observations of personal dignity, freedom  of expression in  the 
public dom ain and  possible conflicts have been form ulated  by P rofessor H an 
n a  Swida-Ziem ba. The p resen ted  approach to the  problem  extends beyond 
th e  discussed justifica tion  of negative and  positive tolerance. It is derived 
from  a deeper reflection th a t  h as  been  form ulated  in  th e  in troduction  toge
th e r  w ith  the  ex isten tia l and  axiological reflection w hich will be discussed in  
th e  final section of th e  article.

23 H. Swida-Ziemba, Dylematy między wolnością wspólnota w demokracji liberalnej, [in:] 
I. Jakubowska-Branicka (ed.), O tolerancji we współczesnej demokracji liberalnej, TRIO, War
szawa 2010, p. 121-122.
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In  a personal reflection on th e  subject of tolerance, Sw ida-Ziem ba argues 
th a t  th e  s ta tu s  of to lerance cannot be clarified w ithout analyzing axiological 
and  ex isten tia l assum ptions th a t  lie a t th e  h e a rt of liberal democracy. Accor
ding to th e  cited author, liberal dem ocracy is b u ilt upon ex isten tia l tru th s  
about the  n a tu re  of th e  h u m an  world and  the  world created  by m an 24. H er 
theory  relies on the  fun d am en ta l prem ise th a t an  ind iv idual is the  source of 
everything in  the  w orld25. E very th ing  begins w ith  an  ind iv idual life process, 
w hereas ideas, “binding u n iv ersa ls”, a re  u n rea l objects, hypostases, h u m an  
im aginations whose existence can  be a ttr ib u ted  to the  fact th a t  hu m an s have 
the  need and  th e  ab ility  to com m unicate and  share  insigh ts, and  th a t  th is  
exchange creates ab s trac t ideas and  common beliefs26. The ind ividual is the 
source of everything, b u t some people believe in  hypostases as m an ife sta 
tions of a suprem e existence27.

According to th e  principles of liberal democracy, everyone h as equal 
righ ts  to freedom, dignity  and  expression. A violation of personal freedom  on 
account of an  ind iv idual’s d iscordant views and  opinions would be an  a n ti
thesis  of th e  above28. Sw ida-Ziem ba em phasizes th e  significance of citizens’ 
“axiological a ttitu d e s”. The concern for the  ten e ts  of libera l dem ocracy is 
th u s  m anifested  by the  conviction th a t  not only m y freedom  and  dignity, b u t 
also th e  freedom  and  d ignity  of every ind iv idual a re  th e  m ost im portan t 
values. The above reflection is rooted in  th e  generally  acknow ledged and 
und ispu tab le  observation  th a t  m an  is a social being. The very  need  for social 
coexistence is w ha t m akes th is  conviction difficult to embody. O ur freedom  of 
expression needs to be cu rta iled  to g u aran tee  the  freedom  and  dignity  of 
o th ers29. The above consideration p u ts  a lid on personal freedom. The sour
ces of ind iv idual expression can  lead to d isagreem ent. People harb o r diffe
re n t notions about the  world, th e ir  own lives or the  community. Swida- 
Ziem ba relies on the  above exam ples to illu s tra te  differences in  expression 
and  argues th a t  freedom  of expression im plies m ore th a n  subjective needs 
and  self-beliefs. In ter-ind iv idual differences ex tend  beyond a n arrow  lis t of 
sources of expression, and  they  are  also m anifested  in  the  public sphere of 
life30. In  th e  public arena , un lim ited  expression can  lead to conflicts and 
unresolvable d isputes over th e  legitim acy of different notions about the 
world and  th e  community. People who have fixed perceptions about the  
“appropria te  norm s” th a t  determ ine the  behavior of all com m unity m em bers

24 Ibidem, p. 107.
25 Ibidem, p. 108.
26 Ibidem.
27 Ibidem, p. 109.
28 Ibidem.
29 Ibidem, p. 110.
30 Ibidem, p. 111-112.
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will look to d ifferent lifestyle choices as factors th a t  lim it th e ir  personal 
expression, inh ib it th e ir  n a tu ra l reactions, d isto rt th e  m eaning  of th e ir  lives, 
th e ir  drive for self-fulfillm ent, lead to subjugation  and  enslavem ent31. Accor
ding to Swida-Ziem ba, those ind iv iduals expect th a t  th e ir  values and  norm s, 
w hich m ay be sh ared  by m any  others, should be observed by all m em bers of 
th e  com m unity32. The discussed problem  also surfaces w hen d ifferent b u t 
leg itim ate  lifestyles coexist, and  ind iv iduals hope to prom ote the  preferred  
lifestyle model w hich will com pete ag a in st o ther m odels33. The above au th o r 
exem plifies h e r argum en t by jux taposing  the  models of a libera ted  wom an 
and  a housewife. The com petition betw een opposing models, provided th a t 
th ey  are  supported  by selected social groups, can lead  to a ttem p ts  to im pose 
a given lifestyle on others, it  breeds conflict and  p reven ts  ind iv iduals from 
consciously choosing the  m ost appropria te  lifestyle34.

The question  of whose personal freedom s should be lim ited  and  w hen to 
avoid a breach  of o ther people’s sovereignty is, therefore, of essence. Swida- 
Ziem ba argues th a t  ce rta in  lim itations should be im posed on th e  legislator. 
In  a liberal democracy, the  leg islator abides by the  suprem e principle of 
re sp ec t for p erso n al au tonom y35. A dem ocratica lly  chosen leg is la to r is 
a g u a ran to r of personal freedom  and  dignity. He is not allowed to enforce his 
own ideas if  th e ir  im plem entation  could violate personal freedom , dignity  
and  th e  rig h t to self-realization36. The leg islator is u n d er obligation to reg u 
la te  th e  social life of diverse com m unities even if  the  adopted  ru les w ere to 
lim it an  ind iv idual’s rig h t to un in h ib ited  self-expression. The leg islato r m e
rely  rep resen ts  citizens who do not e n te r ta in  iden tical beliefs about life, the 
com m unity or th e  world. The law  should be construed  in  a w ay th a t  does not 
infringe on ind ividual righ ts , b u t also protects personal freedom s and  creates 
an  objective environm ent for the  p u rsu it of d ifferent lifestyles37. The law  
should be charac terized  by to lerance of different ind ividual lifestyles.

According to Swida-Ziem ba, to lerance in  law  should not im ply th a t the 
leg islato r is passive or ind ifferen t to a lte rn a tiv e  lifestyles38. E ven  if  this 
definition of to lerance ru n s para lle l w ith  popular social belief, to lerance does 
not im ply indifference. This is em phasized by th e  cited au th o r in  a d iscus
sion about th e  principle of respect for personal sovereignty and  the  resu lting  
lim ita tions for th e  legislator. The leg islator’s proactive stance is lim ited  by 
th e  axiological n eu tra lity  of law. Sw ida-Ziem ba argues th a t  the  concept of

31 Ibidem, p. 113.
32 Ibidem.
33 Ibidem, p. 115.
34 Ibidem, p. 114.
35 Ibidem, p. 115.
36 Ibidem, p. 116.
37 Ibidem, p. 115.
38 Ibidem, p. 117-118.
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liberal dem ocracy is su sta in ed  w hen everyone has equal rig h t to pursue 
different lifestyles39.

In  conclusion, I will lis t th e  m inim um  to lerance requ irem en ts form ula
ted  by Sw ida-Ziem ba in  th e  realm  of social practice ra th e r  th a n  law. N ever
theless, they  correspond to th e  requ irem en ts of th e  axiological n eu tra lity  of 
law, nam ely  th e  legal b an  on p re feren tia l tre a tm e n t tow ards a specific life
style. Those requ irem en ts are:
• F irstly, physical coercion in  any  shape or form m ay not be applied  to 

defend one’s lifestyle.
• Secondly, all a ttem p ts  to legitim ize a given set of beliefs w hich lim it an  

ind iv idual’s freedom  to choose the  preferred  lifestyle should be legally 
banned. Those restric tions should also apply w hen those beliefs a re  shared  
by th e  majority.

• Thirdly, isolated individuals m ay not be subjected to public discrim ination by 
which the m ajority subjects a w eaker m inority to psychological coercion40.

The above requ irem en ts ex tend  beyond the  need to enforce and  protect 
liberal values such as equality  and  justice. C on trary  assum ptions w ere m ade 
by Professor Legutko and  K rystyna Pawłowicz. The dissonance betw een the 
above views and  the  requ irem en ts form ulated  by Swida-Ziem ba, including 
the  re su ltin g  postu la tes of axiological n eu tra lity  of law  (tolerance in  law), 
stem s from  the  fact th a t  th e  proposed requ irem en ts draw  upon individual 
righ ts  to equality, justice, freedom  and  dignity. The need for to lerance in  law, 
a p ragm atic  value rep resen ted  by the  axiological n eu tra lity  of law, is reve
aled only w hen th e  above postu la tes a re  com bined in  the  process of ex isten 
tia l and  axiological reflection. In  th is  context, an  add itional factor should be 
tak en  into consideration in  th e  discussion about tolerance. My previous cla
im  th a t  ex isten tia l and  axiological reflection can  define to lerance w ithout the 
need for fu r th e r ideological debate was asserted . O pponents of to lerance will 
not subscribe to th is  opinion and  will argue th a t  in  the contem porary  world, 
to lerance has acquired  the  s ta tu s  of a n early  “sacred” concept. This a rg u 
m en t is rooted in  th e  prem ise th a t  to lerance enjoys w idespread social sup 
port, and  it is m ore th a n  approved in  contem porary  lifestyle. Tolerance 
asp ires to th e  ra n k  of a concept th a t  em bodies the  liberal philosophy. In  th is 
philosophy, to lerance is an  im p o rtan t or the  exclusive criterion  for m oral 
eva lua tion41. This lim ita tion  should be tak en  into consideration in  an  appro
ach th a t  is based  on axiological and  ex isten tia l reflection. O pponents of 
to lerance will alw ays favor epistem ological and  eth ical reflection w here the 
t ru th  about m an  and  th e  crite ria  for m oral eva lua tion  have a single, ex ternal

39 Ibidem.
40 Ibidem, p. 121.
41 R. Legutko, Etyka absolutna..., p. 155.
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source ( tru th  of divine revelation). The reflection form ulated  by Swida-Ziem- 
b a  touches upon th e  n a tu re  of the  contem porary  m an, and  it is criticized for 
th is  very reason. It does no t ex tend  beyond th e  absolute m easure  of accep
tance for approaches o th er th a n  epistem ological and  eth ical reflection, n am e
ly the  conviction th a t  to lerance is a criterion  for m oral evaluation. In  Swida- 
-Ziem ba’s approach, th is  crite rion  can be rep resen ted  by a varie ty  of o ther 
values, such as dignity. The protection  of d ignity  lies a t th e  very  h e a rt of the 
previously discussed argum en t on esthetic  preferences. The cited au th o r 
concludes th a t  m u tu a l lim ita tions on ind iv idual freedom s have to be nego tia
ted  to achieve a com prom ise (gay parades, including for opponents of positi
ve d iscrim ination, e lim ination  of obscene con ten t w hich does not in terfere  
w ith  th e  protection of ind ividual righ ts)42.

R esum en  

L a to lerancia  en el desecho

Palabras clave: tolerancia, Derecho, uniones civiles del mismo sexo.

E ste  articulo  aborda la  polem ica en  torno a las uniones civiles del mismo 
sexo. E l concepto clave en  este  debate sera  la  to lerancia desde la  base de la 
ju s tifica tio n  trad ic ional de la  to lerancia. E n  particu lar, el p rim er lu g ar se 
ju stifica  la  to lerancia  m edian te  la  descrip tion  de la  s itu a tio n  real, este  enfo- 
que fue propuesto por Locke; en  segundo lugar, la  ju stifica tio n  viene de la 
m ano de la  idea de libertad , en  particu lar, se u sa  la  form ula de M ill que 
p ostu la  la  lib ertad  ind ividual s in  perjud icar a los dem as es u n a  ac titud  
n egativa  hacia  la  denom inada “lib ertad  de”. Ambos conceptos de to lerancia 
se ran  el punto  de p a rtid a  p a ra  el debate sobre las norm as legales aplicables 
a las personas del m ism o sexo en  el caso de uniones civiles. Se in te n ta ra  
d em ostrar que u n  enfoque existencial y axiologico identifica las controversias 
sociales de m an era  m as efectiva.

42 H. Swida-Ziemba, op. cit., p. 121-122.
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Streszczen ie  

Tolerancja w praw ie

Słowa kluczowe: tolerancja, prawo, związki jednopłciowe.

A u to r a r ty k u łu  om aw ia k o n tro w ers je  tow arzyszące  jednopłciow ym  
związkom  p artn ersk im . O pisuje dw a tradycyjne uzasad n ien ia  d la tolerancji. 
P ierw sze z nich, zaproponow ane przez Jo h n a  Locke’a, u zasad n ia  tolerancję 
przez p ryzm at obecnej sytuacji. D rugie odnosi się do idei wolności. Form uła 
J.S . M illa -  postu lu jąca wolność osobistą bez krzyw dzenia innych -  je s t 
b liska wolności negatyw nej. Obie koncepcje to lerancji m ogą być punktem  
wyjścia w debacie n a  tem a t praw nych regulacji dotyczących związków p a r t
n ersk ich  osób tej sam ej płci. A utor próbuje wykazać, że egzystencjalne 
i aksjologiczne podejście do problem u je s t bardziej efektyw ne w identyfiko
w aniu  społecznych kontrow ersji.


