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D efin in g  affirm ative/ p o sitiv e  action  on  th e  basis  
o f th e  m odel o f  eq u a lity  app lied

The concept of affirmative/ positive action is w ithout question a very 
controversial issue, which can be evidenced by persistent debates as to its 
m erits both in legal and political circles. It is widely known th a t affirmative 
action originated in the United States in a reaction to the deep racial divi
sions caused by the centuries of systemic discrim ination of Black Americans. 
Therefore the response to such structurally  ingrained racial discrim ination 
had to be adequately strong, as it was clear th a t the situation can be amelio
rated  only through bold, systemic m easures1. However, not surprisingly, 
affirmative action plans became immediately confronted w ith the principles 
of equal treatm ent and non-discrimination, therefore it did not take long 
before they appeared in  front of the Supreme Court of the United States.

But before I tu rn  to the concept of affirmative/positive action or legal 
grounds and case-law relating to this area, I consider it useful to point out 
th a t the perception of this concept differs significantly depending on what 
approach to equality we take. There are several ways how to differentiate 
between the models of equality, bu t for the purposes of this article I will 
follow the structure used by Olivier De Schutter2 . Firstly, we can distinguish 
the concept of formal equality, which basically amounts to a right not to be 
discrim inated against. However, equal treatm ent by definition does not im

* T his a rtic le  w as c rea ted  as a  p a r t  of u n iv ers ity  s tu d e n t project “A nti-d iscrim ina tion  law  
an d  th e  m arg in  of ap p rec ia tio n  doctrine” (PF_2011_002).

1 M.A. D rum bl, J.D .R . C raig, A ffirm a tive  A ction  in Question: A  C oherent Theory fo r Sec
tion 15(2), “Review of C o n stitu tio n al S tud ies” 1997, no. 1(4), p. 86-87 .
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pose an obligation to ensure a proportionate representation of the different 
segments of the population. Secondly, the prohibition of discrim ination may 
extend to a model of equality which involves the prohibition of disparate 
impact discrim ination (also known as indirect discrimination). In this case, 
m easures which disproportionately and negatively impact on already under
represented groups should be revised, unless they are found to pursue 
a legitim ate aim by appropriate and necessary means. Only then  we arrive 
to a th ird  model, th a t of affirmative equality, whose aim is to improve the 
representation of certain  groups in  the areas or a t the levels where they are 
underrepresented. Only under this model we go beyond the situation where 
discrim inatory rules, policies or practices are “merely” outlawed, and more
over seek a fair share of social goods among the diverse groups composing 
society3.

This distinction is closely connected w ith the aim  of the respective body 
of law. It needs to be answered w hether it mainly seeks to protect all 
individuals from being discrim inated against, or w hether it ra ther seeks to 
ensure an equal representation of the diverse social groups in different 
sectors of society, which may finally lead to a roughly equal distribution of 
all social goods among those groups4. In other words, there is an  alternative 
between formal and substantive equality. Moreover, w ith regard to employ
m ent, for instance, choice has to be made also between insisting on equal 
trea tm ent in the recruitm ent process, so th a t the chances of all are equal 
(equality of opportunities) and insisting on equal treatm ent in the allocation 
of jobs, so th a t all groups are roughly represented in each sector (equality of 
results)5. Last bu t not least, the above mentioned models of equality differ in 
the visibility or invisibility of the “suspect” characteristics of individuals, 
which may give rise to discrim inatory treatm ent. According to De Schutter, 
the choice to take these tra its  into account may be justified by the desire to 
move from a negative approach to equality to a positive approach. The 
negative approach is to be understood as a prohibition to commit acts of 
discrimination, whereas the positive approach should be seen as an obliga
tion to affirmatively promote equality, which can be done in various forms 
through different m easures6.

Defining affirmative/positive action itself is not easy, especially taking 
into account th a t even in the United States, i.e. the cradle of the concept, 
there exists no uniform definition of affirmative action. However, through

2 O. De Schutter, Three M odels o f E quality  and  European A nti-discrim ination Law, “N orthern  
Ire lan d  Legal Q u a rte rly ” 2006, no 1(57).

3 Ibidem , p. 4.
4 Ibidem , p. 1.
5 Ibidem , p. 2.
6 Ibidem , pp. 2-3 .
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almost forty years of actions by the Congress, the courts, and numerous 
presidents, it has generally come to be understood as “voluntary and m anda
tory efforts undertaken by the federal, state, and local governments, private 
employers, and schools to combat discrim ination and to promote equal oppor
tunity  in  education and employment for all”7. Or in  other words, it can be 
said th a t in  the U nited S tates the term  affirm ative action designates 
“a special kind of antidiscrim ination policies, which involves preferential 
treatm ent of persons belonging to disadvantaged groups or women in hiring, 
admissions to universities or government contracting”8.

Likewise, the European Union also does not have one official definition 
of positive action, however it can be derived e.g. from the original Equal 
Treatm ent Directive9 th a t “the concept of positive action embraces all m e
asures which aim to counter the effects of past discrimination, to eliminate 
existing discrim ination and to promote equality of opportunity”10. A lternati
vely, the term  positive action defines “proportionate m easures undertaken 
with the purpose of achieving full and effective equality in  practice for mem
bers of groups tha t are socially or economically disadvantaged, or otherwise 
face the consequences of past or present discrimination or disadvantage”11.

Furtherm ore, positive action comes in m any forms. From the legal point 
of view, a m ain distinction lies between forms of positive action which do not 
pose a risk of discrim ination against the members of the group which the 
action does not benefit, and the forms which do create such a risk12. In 
general, the term  positive action includes programs designed to counteract 
the effects of past discrim ination and to ensure equal opportunities, such as 
recruitm ent policies which ensure th a t job advertisem ents reach potential 
ethnic minority candidates (e.g. advertising in mother-tongue publications of 
particular minority groups)13. According to De Schutter, “such measures,

7 L. Jen n in g s, C om parison o f A ffirm a tive  A ction  in the European Union a n d  U nited  
Sta tes, “M u lticu ltu ra lism  P ap e r” M ay 2005, p. 1, a t  <http://w w w .tolerance.cz/courses/m ulticul- 
tu ra lism /essay s/lau reen .d o c>.

8 J .  R ingelheim , D iversity  a n d  E quality: A n  A m biguous R ela tionship . R eflections on the 
U S Case Law  on A ffirm a tive  A ction  in  H igher E ducation , “E u ro p ean  D iversity  an d  Autonom y 
P ap e rs” 2006, no 4, p. 2, a t  <http ://w w w .eurac.edu /en /research /institu tes/im r/activ ities/B ookse- 
ries/edap/D ocum ents/2006_edap04.pdf>.

9 Council D irective 76/207/EEC of 9.02.1976 on th e  im p lem en tation  of th e  princip le of 
equal t re a tm e n t for m en  an d  w om en as reg ard s access to em ploym ent, vocational tra in in g  and  
prom otion, an d  w ork ing  conditions.

10 L. Jen n in g s, op. cit., p. 1.
11 E u ro p ean  C om m ission, In terna tiona l Perspectives on Positive A ction  M easures -  A  C om 

para tive  A n a ly sis  in  the European Union, C anada, the U nited S ta tes  a n d  S o u th  A frica , 2009, p. 
6, a t  <h ttp : / /e c .e u ro p a .e u /s o c ia l /m a in .js p ? c a tId = 7 3 8 & la n g Id = e n & p u b Id = 1 8 0 & fu r th e r -  
P ubs= yes>.

12 O. De Schutter, op. cit., p. 33.
13 E u ro p ean  N etw ork  A gainst Racism , F act Sheet 35 -  Positive A ction , 2008, p. 5, a t 

<h ttp ://cm s.horus.be/files/99935/M ediaA rchive/pdf/FS35% 20-% 20Positive% 20action.pdf>.

http://www.tolerance.cz/courses/multicul-%e2%80%a8turalism/essays/laureen.doc
http://www.tolerance.cz/courses/multicul-%e2%80%a8turalism/essays/laureen.doc
http://www.eurac.edu/en/research/institutes/imr/activities/Bookse-%e2%80%a8ries/edap/Documents/2006_edap04.pdf
http://www.eurac.edu/en/research/institutes/imr/activities/Bookse-%e2%80%a8ries/edap/Documents/2006_edap04.pdf
http://ec.europa.eu/social/main.jsp?catId=738&langId=en&pubId=180&further-%e2%80%a8Pubs=yes
http://ec.europa.eu/social/main.jsp?catId=738&langId=en&pubId=180&further-%e2%80%a8Pubs=yes
http://cms.horus.be/files/99935/MediaArchive/pdf/FS35%20-%20Positive%20action.pdf
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although they dem onstrate a willingness to go beyond a non-discrimination 
policy in order to achieve a better balance w ithin the workforce, are not 
forms of »preferential treatm ent« which may be construed as a derogation 
from the requirem ent of formal equality”14. However, the practice of quotas 
or set-asides, w hether rigid15 or flexible16, or taking into account group 
m embership as part of diversity plans by setting certain targets to be achie
ved, may be seen as constituting such a derogation17. It is this most contro
versial method used which became equated w ith the term  “affirmative ac
tion”, more commonly used in the United States, and which evokes ra ther 
negative connotations (“reverse” or “positive” discrimination). Nevertheless, 
as well as positive action in the European Union, affirmative action in the 
U nited States utilizes a range of methods and is not lim ited to quotas18.

Indeed, the objective pursued under the model of affirmative equality 
m ay be inconsistent w ith the objective of non-discrimination. T hat is because 
affirmative equality takes into account cases where the application of neu
tra l rules or procedures does not fulfill the objective of ensuring a fair 
distribution of social goods among different groups of the population. Then 
the full realization of equality requires further steps, which may imply tre 
ating differently individuals due to their membership in certain groups defi
ned by “suspect” characteristics they p resent19. Critics of this concept, as for 
instance American scholar Morris Abram, argue th a t it is a m istake to 
abandon the m erit principle in favor of a system which allocates social goods 
according to personal characteristics such as race. In Abram’s view, the laws 
simply cannot be in terpreted  to support both color-blindness for some citi
zens and color-consciousness for others as the two approaches are m utually 
exclusive20. On the contrary, other authors argue th a t equal treatm ent of 
those with differential levels of advantage can cement and reinforce inequ
ality. Therefore they consider it necessary th a t the conceptual understanding 
of equality and non-discrim ination moves to recognize structural or in stitu 
tional forms of discrimination, which are usually not covered by traditional 
prohibitions and require more proactive tools including positive action21.

Affirmative/ positive action is especially brought into the discussion be
cause of the fact th a t it can place the burden on the State, ra ther th an  the

14 O. De Schutter, op. cit., p. 33.
15 The reserv a tio n  of a  specified percen tage  of places to th e  m em bers of u n d e rrep re sen ted  

groups.
16 P re fe ren tia l t re a tm e n t of a  can d id a te  belonging to th e  u n d e r-rep re sen ted  category  

w here  th e  com peting cand idates a re  equally  qualified.
17 O. De Schutter, op. cit., p. 33.
18 E u ro p ean  N etw ork  A gainst Racism , Fact S heet 35..., p. 5.
19 O. De Schutter, op. cit., p. 4.
20 M.A. D rum bl, J.D .R . C raig, op. cit., pp. 86-87 .
21 E u ro p ean  N etw ork A gainst Racism , Fact Sheet 35..., p. 2.
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individual to take a proactive approach and prevent discrim ination (“for
ward-looking” rationale)2 2 . Under this model affirmative action serves as 
a tool to promote diversity or proportionate representation, both in sectors 
and at levels where it is suitable th a t all the sub-groups of the community 
are fairly represented. This rationale is currently followed e.g. by the U.S. 
Supreme Court. However, w ith regard to its (in)compatibility w ith the requ
irem ents of the principle of equal treatm ent affirmative action policies may 
be introduced in  another two ways. “Backward-looking” rationale considers 
affirmative action to be a compensatory m easure, which is designed to over
come the legacy of some past discrimination. An example of this approach 
includes e.g. the original concept of American affirmative action which reac
ted to the legacy of slavery. The last rationale focuses on the present and 
takes into account (un)conscious prejudice or stereotypes which work to the 
disadvantage of the members of a certain  group23 . Recent judgm ents of the 
European Court of Justice24 show th a t it is predom inantly this model which 
is used w ithin the EU to establish “equality in fact”.

Last bu t not least, perception of affirmative action either as a means to 
achieve equal treatm ent, which complements the requirem ent of formal equ
ality as non-discrimination, or as a mere derogation to th a t principle further 
relates to the level of scrutiny applied in particular cases. However, whether 
a strict or a looser form of scrutiny will be used may also depend on the more 
or less suspect character of the tra it on which the affirmative action policy is 
based. Therefore race or ethnic origin may be considered highly suspect 
criteria while sex may be considered less suspect2 5 . The same applies to the 
area of application of the affirmative action m easures (e.g. public or private 
employment). The respective legislation or courts may naturally  take diffe
ren t standpoints regarding this issue, which will be addressed in  subsequent 
parts.

Legal b asis  for a ffirm ative action  in  th e  U.S. 
and rela ted  Suprem e Court case-law

As it was already mentioned above, affirmative action originated in the 
United States in the era of the Civil Rights Movement. The first affirmative 
action program  was introduced by President John F. Kennedy in 1961. Exe
cutive Order 10925 required certain federal contractors to take “affirmative 
action” in  order to ensure th a t individuals were not discrim inated against

22 Ibidem .
23 O. De Schutter, op. cit., pp. 33-34 .
24 T his ab b rev iatio n  of th e  c u rre n t nam e C ourt of Ju s tic e  of th e  E u ro p ean  U nion w ill be 

used  in  th e  tex t, to g eth e r w ith  o thers (E C J or th e  Court).
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with regard to race, creed, color, or national origin. This action was followed 
four years later by President Lyndon B. Johnson, whose Executive Order 
11246 required federal contractors w ith contracts of $ 50,000 or more to 
in itiate  affirmative action programs in order to recruit and hire minority 
employees2 6 . In 1967 President Johnson expanded the Executive Order 
which from then on included also affirmative action requirem ents to benefit 
women2 7 .

Since these beginnings the legal system of the United States has grown 
to contain a wide variety of affirmative action provisions not only a t federal, 
bu t also a t state  and local level. Further, distinction has to be made between 
the involuntary or court-ordered affirmative action plans and the voluntary 
ones as they are subject to sim ilar bu t different criteria. Also the level of 
scrutiny required by the courts differs based on w hether the affirmative 
action plans are applied in the public or private sector (strict versus interm e
diate scrutiny). Similarly, private entities are “merely” subject to statutory 
restrictions (e.g. 1964 Civil Rights Act), while public entities fall also under 
the scope of the Fourteenth Amendment of the U.S. Constitution (Equal 
Protection Clause). The major role in the development of the affirmative 
action can be without a doubt ascribed to the courts, especially to the U.S. 
Supreme Court, even though many doubts and uncertainties regarding the 
lim its of the affirmative action programs still rem ain2 8 . I will now introduce 
the relevant case-law of the Court relating to specific areas and summarize 
the current development of the affirmative action in the United States.

In the United States, affirmative action became a widely debated issue 
especially with regard to some forms of so called “benign discrim ination” in 
university admissions. The field of university admissions firstly involves the 
general constitutional scrutiny under the Equal Protection Clause, which 
reads th a t “no State shall [...] deny to any person w ithin its jurisdiction the 
equal protection of the laws”. And secondly, it involves Title VI of the 1964 
Civil Rights Act, which prohibits discrim ination on the basis of race, color 
and national origin in  programs and activities receiving federal assistance29 .

There are two major Supreme Court decisions relating to this area. In 
Bakke30 (1978) the Court rejected an admissions procedure th a t reserved 
a quota of seats in  each entering class for disadvantaged minority students. 
This 5-4 decision has been widely debated for decades nevertheless it has

25 O. De Schutter, op. cit., p. 34.
26 M.A. D rum bl, J.D .R . C raig, op. cit., pp. 86-87.
27 M. Sykes, The O rigins o f A ffirm a tive  Action, “N ational NOW  Tim es” 1995, a t  <h ttp :// 

w w w .now .org/nnt/08-95/affirm hs.h tm l>.
28 M. De Vos, B eyond F orm al E q u a lity  -  Positive A ction  under D irectives 2 0 0 0 /4 3 /E C  and  

2 0 0 0 /7 8 /E C ,  2007, p. 62, a t  <http://ec.europa.eu/social/B lobServlet?docId=1679& langId=en>.
29 Ibidem .
30 R egents o f  the U niversity o f  C alifornia v. B a kke, 438 U.S. 265, 1978.

http://%e2%80%a8www.now.org/nnt/08-95/affirmhs.html
http://%e2%80%a8www.now.org/nnt/08-95/affirmhs.html
http://ec.europa.eu/social/BlobServlet?docId=1679&langId=en
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eventually become to be believed th a t the Supreme Court chose to submit 
any racial or ethnic classification, regardless of its “benign” purpose, to strict 
scrutiny. Under this level of scrutiny only those affirmative action programs 
th a t correspond to a “compelling governmental in terest” and whose m easu
res are “narrowly tailored” to further th a t in terest are allowed31. However, 
in Bakke  Justice Powell held th a t even though there generally exists the 
right of universities “to select those students who will contribute the most to 
the »robust exchange of ideas«” (a diverse student body), which constitutes 
a countervailing constitutional interest, the program established in this case 
was not a necessary means to th a t end32.

After decades of uncertainty in academia and the courts about the diver
sity argum ent and the level of scrutiny applied, the Supreme Court m ain ta
ined the ruling in Bakke  and further clarified it in  the cases of Grutter33 and 
Gratz34 in 2003. The Court faced the issue in  which it had to decide to what 
extent could the University of Michigan Law School constitutionally use race 
to ensure a “critical m ass” of underrepresented minority students. Initially, 
the Court subjected both cases to strict scrutiny and distinguished the scho
ol’s plan from actual quotas. F u rther it held th a t in higher education diversi
ty presents a compelling in terest and th a t in  order to achieve the educatio
nal benefits th a t flow from a diverse student body race can be used as one of 
a num ber of factors. The Court also held the required compelling interest is 
not limited to the correction of prior discrimination by the same institution35.

The present stance of the U.S. Supreme Court is, therefore, th a t diversi
ty does constitute a compelling state  in terest justifying race-conscious adm is
sion programs in higher education institu tions36. To summ arize the means 
th a t are regarded as narrowly tailored in this field of application of the 
affirmative action programs, it is clear th a t first, racial quotas are by defini
tion unconstitutional. Second, admissions or transfer policies th a t assign 
a fixed num ber of points based solely on race are conclusively unconstitutio
nal. And third, m ultiple-tier admissions or transfer policies based on race are 
presum ptively unconstitutional. However, “beyond these ra th e r rudim entary 
points of law, the field rem ains wide open”37.

Another field where affirmative action plans can be applied is private 
sector employment. The essential federal s ta tu te  governing the area of em 
ployment discrim ination is Title VII of the 1964 Civil Rights Act. According

31 M. De Vos, op. cit., p. 62.
32 J . R ingelheim , op. cit.
33 G rutter v. Bollinger, 539 U.S. 306, 2003.
34 G ratz v. B o llinger , 539 U .S. 244, 2003.
35 M. De Vos, op. cit., pp. 62-63 .
36 J . R ingelheim , op. cit., p. 5.
37 M. De Vos, op. cit., p. 63.
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to its provisions, it is i.a. unlawful “to discrim inate against any individual 
[...] because of such individual’s race, color, religion, sex, or national origin”. 
Based on both phraseology and drafting history of this piece of legislature, 
neutrality  from the employer, so called “color-blindness”, is required under 
Title VII. Nevertheless, starting  with Weber38 (1979), the Supreme Court 
adm itted th a t Title VII’s prohibition of racial discrim ination does not con
demn all private, voluntary, race-conscious action plans3 9 .

Moreover, the level of scrutiny required by the Courts in cases of such 
plans is only of an interm ediary nature. T hat essentially means th a t racial 
classification th a t serves an “im portant governmental in terest” w ith “sub
stantially  related” m easures is condoned by the Court. Furtherm ore, the 
Court held in Johnson v. Transportation Agency40 (1987) th a t an employer 
need not point to his own prior discrim inatory practices, bu t only to 
a “conspicuous imbalance in  traditionally segregated job categories”. In this 
sphere of application it is believed th a t the essential purpose of affirmative 
action is to break down old patterns of segregation and hierarchy. Neverthe
less, affirmative action should not “unnecessarily tram m el the in terests of 
the white employees” (Weber). Therefore the absence of an absolute bar or 
rigid quotas, eventually the tem porary duration of affirmative action or its 
periodic review are elements taken  into account by the courts in their deci
sion m aking process4 1 .

W ith regard to the provisions pointing towards neutrality  and the fact 
th a t there is no provision endorsing positive action, the flexibility of the 
American courts towards affirmative action is, according to De Vos, quite 
rem arkable. Especially since the Weber test was eventually extended beyond 
the historical issue of race, for example in  gender cases. However, it should 
be rem inded th a t the Weber test applies only to voluntary affirmative action 
plans in private sector employment. As it was already m entioned the scope 
for court ordered affirmative action is much narrow er and the Equal Protec
tion Clause imposes stricter scrutiny for affirmative action in public sector 
employment42 . This is of course in line w ith the general strict scrutiny 
applicable to government affirmative action, which will be discussed in sub
sequent section.

The field of government programs is the last area in which affirmative 
action programs are used in the United States. After hesitations in  several 
Supreme Court decisions, it is now clear th a t all affirmative action plans 
which are enacted through government, irrespective of its level (local, state

38 U nited S teelw orkers o f A m erica  v. Weber, 443 U.S. 193, 1979.
39 M. De Vos, op. cit., p. 63.
40 Johnson v. Transportation Agency o f  S a n ta  Clara County, California, 480 U.S. 616, 1987.
41 M. De Vos, op. cit., p. 63.
42 Ib idem .
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or federal) and the position in which it functions (as a contractor, regulator 
or public employer), are subjected to strict scrutiny whenever they entail 
some form of “benign discrim ination”, especially race bias. Therefore, as in 
the case of university admissions, a compelling government in terest to which 
the disputed affirmative action m ust be narrowly tailored is required43 .

However, there is a difference in respect of the conditions under which 
the common standard  of scrutiny is met. In case of affirmative action in 
university admissions, the scrutiny generally recognizes the unique role 
played by universities in fostering the free exchange of ideas and accepts the 
so called diversity argum ent. On the other hand, affirmative action by go
vernm ent will have to be narrowly tailored to the realities of the specific 
government program, which e.g. entails express findings of past or persisting 
government or social discrim ination in the field for which the affirmative 
action is designed. Therefore it is not clear w hether the purpose of diversity 
can be considered sufficient to constitute a compelling in terest also in case of 
government affirmative action4 4 .

L egal b asis  for p o sitiv e  action  in  th e  E uropean U nion  
and rela ted  ECJ case-law

As was already m entioned above, w ithin the European Union the term  
most frequently used to describe m easures designed to compensate for pre
sent and past disadvantages caused by discrim ination is positive action. 
Even though the term  itself does not appear in any of the EU legally binding 
documents4 5 , it is clear th a t the EU decided to take more pro-active appro
ach to equality as the ultim ate goal of positive action m easures is now to 
achieve full equality in practice (see e.g. Article 157 (4) TFEU, former Article 
141(4) TEC)4 6 . However first mention of this concept can be found in the 
Equal Treatm ent Directive from 19764 7 , which stated  in Article 2 (4) th a t the 
Directive “shall be w ithout prejudice to m easures to promote equal opportu
nity for men and women, in  particular by removing existing inequalities 
which affect women’s opportunities”. Since then  the EU anti-discrim ination 
goals could be achieved also by positive action, which operates as derogation 
from the principle of equality.

43 Ibidem , p. 63.
44 Ibidem , pp. 63-64.
45 However, th e  te rm  w as used  e.g. in  Council R ecom m endation 84/635/EEC of 13.12.1984 

on th e  prom otion of positive action  for women.
46 E u ro p ean  Rom a In fo rm ation  Office, Positive A ction  -  G uide book fo r R om a A ctivists, 

2008, p. 9, a t  <http://w w w .erionet.org /site/basic100139.htm l>.
47 Council D irective 76/207/EEC of 9.02.1976 on th e  im p lem en tation  of th e  principle of 

equal t re a tm e n t for m en  an d  w om en as reg ard s access to em ploym ent, vocational tra in in g  and  
prom otion an d  w ork ing  conditions.

http://www.erionet.org/site/basic100139.html
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Originally, the European Community had powers to act only in relation 
to sex equality and nationality discrimination. However since 1997, with the 
adoption of Article 13 of the Treaty of Am sterdam  (now Article 19 TFEU), it 
can further operate in the field of discrim ination on the grounds of sex, 
racial or ethnic origin, religion or belief, disability, age or sexual orientation. 
After the Treaty of Amsterdam came into force in 1999, several directives that 
include positive action provisions have been enacted in the area of anti-discri
mination. Among these are the Racial Equality Directive48 and the Employ
m ent Equality Directive49 , both from 2000, the recast Equal Treatm ent Di
rective50 (2006) and the 2004 Directive implem enting the principle of equal 
treatm ent between men and women in the access to and supply of goods and 
services51 . Provisions which relate to positive action generally provide tha t 
“with a view to ensuring full equality in  practice, the principle of equal 
trea tm ent shall not prevent any Member S tate from m aintaining or adopting 
specific m easures to prevent or compensate for disadvantages linked to 
[a protected ground]”52 . Despite the new prohibited grounds of discrimination 
the case-law of the European Court of Justice on the question of positive action 
has so far arisen only in the context of equal treatm ent between men and 
women. Still, as it will be shown below, the case-law is not fully consistent53 .

The above mentioned Directives’ provisions essentially copy Article 157 (4) 
TFEU (former Article 141(4) TEC), which is currently the only Treaty provi
sion which covers the area of positive action m easures. It provides th a t “with 
a view to ensuring full equality in practice between men and women in 
working life, the principle of equal treatm ent shall not prevent any Member 
State from m aintaining or adopting m easures providing for specific advanta
ges in order to make it easier for the underrepresented sex to pursue 
a vocational activity or to prevent or compensate for disadvantages in profes
sional careers”. Even though these provisions only encourage, but do not 
require Member States to take positive action m easures, they allow more 
room for their application than  Article 2 (4) of the original Equal Treatm ent 
Directive. Nevertheless, not even Article 157 (4) TFEU (former Article 141(4) 
TEC) has yet been used by the ECJ to widen th a t scope54 .

48 Council D irective 2000/43/EC of 29.06.2000 im plem en ting  th e  princip le of equal t r e a t 
m en t betw een  persons irrespective  of racia l or e thn ic  origin.

49 Council D irective 2000/78/EC of 27.11.2000 e stab lish in g  a  genera l fram ew ork for equal 
tre a tm e n t in  em ploym ent an d  occupation.

50 D irective 2006/54/EC of th e  E u ro p ean  P a rlia m en t an d  of th e  Council of 5.07.2006 on
th e  im p lem en tatio n  of th e  principle of equal o p p ortun ities an d  equal tre a tm e n t of m en  and
w om en in  m a tte rs  of em ploym ent an d  occupation (recast).

51 Council D irective 2004/113/EC of 13.12.2004 im plem enting  th e  princip le of equal t r e a t 
m en t betw een  m en  an d  w om en in  th e  access to an d  supply  of goods an d  services.

52 E u ro p ean  N etw ork A gainst Racism , Fact Sheet 35..., p. 6.
53 O. De Schutter, op. cit., p. 35.
54 M. De Vos, op. cit., p. 68.
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First judgm ent on the issue of positive action with regard to the princi
ple of equal treatm ent for m en and women was delivered by the European 
Court of Justice in  1995. The Kalanke55 case dealt w ith Bremen law provi
sion which stated  th a t women who have the same qualifications as men 
applying for the same post are to be given priority in  sectors where they are 
underrepresented, both in case of appointm ent and promotion. However, the 
ECJ came to the conclusion th a t such autom atic preference goes beyond 
promoting equal opportunities and oversteps the lim its of the exception in 
Article 2 (4) of the Equal Treatm ent Directive. It further stated  th a t because 
the Bremen law sought to achieve equal representation of men and women 
in all grades and levels w ithin a departm ent, it substituted the equality of 
opportunity by the equality of results, which is not covered by the scope of 
this article56.

Two years later, the Court distinguished Kalanke  in its second positive 
action case, M arshall57. The basis for this was a “savings clause” (in German 
“Offnungsklausel”), which formed a part of the challenged provision and 
which provided th a t women are to be given priority in promotion unless 
specific individual circumstances do not tilt the balance in a male candidate’s 
favor. Conditions th a t had to be otherwise m et included the fact th a t there 
are fewer women th an  m en in  the particular higher grade post and th a t they 
are of equal suitability, competence and professional performance58. F in
dings from these two judgm ents were confirmed by the Court in the 2000 
case of Badeck and others59. However, the Court added several specifications 
to the criteria. Absolute preference is therefore not considered discriminatory 
when it is based on an “actual fact” such as the proportion of men and 
women among persons with certain qualification. Also when the preferential 
treatm ent of women regards the access to certain  opportunities (e.g. vocatio
nal training, calls to job interviews), it will be considered w ith less severity,
i.e. even when absolute, such preferential treatm ent will not am ount to 
prohibited discrimination60.

Nevertheless, positive action th a t m ight equal to some form of reverse or 
positive discrim ination is still regarded as an exception to the principle of 
formal equality in sex discrim ination law. The scope of this exception has 
been established by the European Court of Justice through its standard  test 
of proportionality. Nowadays, the following guidelines can be draw n from the

55 C ase C-450/93, K alanke v Freie H a n sesta d t B rem en  [1995] ECR I-3051.
56 O. De Schutter, op. cit., pp. 35-36.
57 C ase C-409/95, M a rsh a ll v L a n d  N ordrhein-W estfalen, 1997, ECR I-6363.
58 T his h a s  been  fu r th e r  confirm ed e.g. in  A braham sson , C ase C-407/98, A braham sson  

a n d  A nderson v Fogelqvist, 2000, ECR I-5539.
59 C ase C-158/97, B adeck a n d  others, 2000, ECR I-1875.
60 Ibidem , p. 44.
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existing ECJ case-law. F irst, any preferential treatm ent should serve a legi
tim ate aim and present a m easure th a t is appropriate and necessary in 
order to achieve th a t aim. Second, m easures including group characteristics 
th a t result in individual positive discrim ination may be justified if they have 
the correct aim, which makes the requirem ent for individual harm  redun
dant. Third, positive action m easures should rely on objective and tran spa
ren t criteria and objectively serve the stated  aim. Last, as was already 
stated  above, selection is not proportional when the preferential treatm ent is 
autom atic and unconditional and does not objectively assess all personal 
circumstances of all the candidates61.

Indeed, the required legitim ate aim may vary with regard to the context 
and the groups concerned. As far as the employment of women is concerned, 
the aim should be “to elim inate and correct the causes of reduced opportuni
ties of access to employment and careers and to improve the ability of the 
underrepresented sex to compete on the labor m arket and pursue a career 
on an equal footing, thus remedying a proven imbalance between the se- 
xes”62. However, it is not clear from the Court’s case-law w hat level of 
imbalance is required to justify preferential trea tm ent or if and how the 
effectiveness and cost/benefit impact of such treatm ent should be assessed63. 
Moreover, the ECJ has not yet considered the whole range of possible positi
ve action m easures64 or the case when the Member S tates would be required 
to adopt such m easures in order to implement the principle of equal treat- 
m ent65.

C onclud ing rem arks on  a ffirm ative/p ositive  action  
in  th e  U.S. and in  th e  EU

In comparing affirmative/positive action in the United States and in the 
European Union, it becomes apparent th a t even thought the genesis of affir
mative action occurred in the U.S., this is also where its implementation has 
stirred the most controversy66. Since the affirmative action is not expressly 
covered either by the constitution or, to a great extent, by statutory law, it is 
therefore highly scrutinized, especially in the public sector and government 
contracting. In contrast, the issue with positive action in the EU is not whe
ther it actually is allowed under the concept of formal equality a t all but

61 M. De Vos, op. cit., p. 68.
62 Ibidem .
63 Ibidem.
64 E u ro p ean  N etw ork A gainst Racism , F act Sheet 35...
65 O. De Schutter, op. cit., p. 46.
66 M.A. D rum bl, J.D .R . C raig, op. cit., p. 108.
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ra ther w hat kinds of positive action m easures fall w ithin the scope of respec
tive EU law provisions. On the other hand, distinction between equality of 
opportunities and equality of results as known in the sphere of the EU law 
has not developed in the American jurisprudence. Therefore permissible affir
mative action in the United States can be as well broader than  in the Europe
an Union, because programs conferring actual jobs or contracts on members of 
disadvantaged groups are allowed in the U.S. as remedial m easures67 .

In the United States, case-law developed by the Supreme Court in  the 
area of affirmative action relates almost exclusively to one prohibited ground 
of discrim ination and th a t is race. Except in case of private employment the 
scrutiny required by the Court w ith regard to affirmative action programs is 
strict, therefore only the m easures th a t correspond to a compelling state 
in terest and th a t are narrowly tailored to th a t end meet this requirem ent. 
However, the compelling state  in terest criteria are not always easy to satisfy. 
For instance, in case of university admissions the only argum ent th a t is 
currently accepted by the Supreme Court is the diversity argum ent. Other 
justifications for affirmative action m easures in  this area, i.a. remedying the 
effects of past social discrimination, ensuring distributive justice for certain 
disadvantaged groups in  the present (Bakke), or providing role models for 
members of disadvantaged minorities (Wygant v. Jackson Board o f Educa
tion68), were progressively invalidated by the Supreme Court69 . In this sense 
the U.S. affirmative action concept is narrow er as the ECJ appears to prefer 
a deferential approach to affirmative action programs th a t promote equality 
of opportunity70 .

The European Court of Justice developed its case-law on positive action 
solely in the area of equal trea tm ent between men and women, especially 
with regard to Article 2 (4) of the original Equal Treatm ent Directive. There
fore positive action m easures designed to level the playing field for women in 
the area of employment, specifically in hiring or promotion opportunities 
were the m easures most frequently subjected to the ECJ proportionality 
test. In consequence, typical example from this area would present a positive 
action plan which aims to increase the num ber of women in  the company’s 
senior m anagem ent team. F irst it would have to be objectively shown that 
there is a low num ber of women in the team , second th a t the m easure 
chosen will actually lead to a higher num ber of women, and finally th a t the 
m easure is proportionate to th a t aim and th a t it does not involve absolute or 
autom atic preferences71 .

67 Ibidem , p. 113.
68 W ygant v. Jackson  B oard  o f E ducation , 476 U.S. 267, 1986.
69 J . R ingelheim , op. cit., p. 5.
70 M.A. D rum bl, J.D .R . C raig, op. cit., p. 113.
71 E u ro p ean  N etw ork  A gainst Racism , Fact S heet 3 5 ... , p. 7.
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However, the extent to which the approach taken in the field of gender 
may or will be applied to the other grounds of discrim ination rem ains uncer
tain. Some views suggest th a t “the state  of the law delineating the scope for 
positive action in  gender can and should [...] serve as a point of departure for 
in terpreting the positive action provisions in  the Race and Framework Direc- 
tives”72. On the other hand, it can as well be assum ed th a t the increase in 
protected grounds and in m aterial scope of the EU equality law will lead to 
more and various acceptable aims for positive action, i.e. th a t the flexible 
natu re  of the proportionality test will produce more leniency towards positi
ve action in  the future judgm ents of the EC J73. Some point to the existence 
of quotas for disabled people in  many European countries and also to the 
fact th a t preferential treatm ent is less controversial when there is strong 
evidence of severe inequality (compare e.g. the legacy of racial segregation in 
the U.S. w ith the entrenched inequalities faced by the Roma in Europe 
today)74. Alternatively, with regard to the fact th a t positive action is requ
ired under international hum an rights law related to racial discrim ination 
and minority rights, “it may even be easier to justify certain  affirmative 
action m easures benefiting racial or ethnic minorities th an  it has been to 
justify sim ilar m easures adopted in order to promote the professional in te
gration of women”75.

Moreover, it has yet to be shown w hether the case-law developed by the 
ECJ in the field of employment may or will be applied also to other domains, 
e.g. in  the access to and supply of goods and services76. However, as De 
Schutter points out, the use of positive action measures that may be acceptable 
in a particular sphere may nevertheless be excluded in another sphere because 
of the need to ensure the allocation of another scarce social good. Therefore, for 
instance, a positive action plan acceptable at the recruitment stage could be less 
acceptable in the layoff procedures (see e.g. the U.S. case Wygant v. Jackson 
Board o f Education). It follows th a t it is extremely difficult to establish ad
m issibility criteria of affirmative/positive action th a t can claim general vali
dity. That is true not only with regard to different level of scrutiny based on 
the prohibited ground of discrimination in question, but also with regard to 
different criteria applied in particular sphere (e.g. employment or education). 
Moreover, general criteria would be all the more difficult to identify in  the 
situations where social goods are often distributed according to a combina
tion of criteria (e.g. in  the allocation of scholarships or social housing)77.

72 M. De Vos, op. cit., p. 68.
73 Ibidem .
74 E u ro p ean  N etw ork  A gainst Racism , F act Sheet 35..., p. 7 -8 .
75 O. De Schutter, op. cit., p. 48-49.
76 Ibidem , p. 49.
77 Ibidem , p. 50-51.
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In respect of the future development of the U.S. Supreme Court case- 
law, both professionals and laym en im patiently await further judgm ents as 
some States have passed laws or constitutional am endm ents banning affir
mative action w ithin their respective territories in almost every field (e.g. 
California, Washington, Florida or Michigan). It will be especially interesting 
with regard to the university admissions in  Michigan as the law was passed 
in 2006, i.e. after the widely known Grutter and Gratz decisions. On the 
other hand, m any propose th a t the U.S. affirmative action should re tu rn  to 
its simpler roots. However w hether this will exclude application of affirm ati
ve action in “new” spheres or “new” prohibited grounds of discrim ination or 
w hether the Court will take a different, more pro-active standpoint, rem ains 
an open question.

In case of the European Court of Justice we await w hether it will conti
nue to accept positive action m easures only in situations where “actual 
inequalities” are shown to exist, or w hether it will redefine the criteria 
which are usually relied upon in order to allocate social goods, depending on 
the natu re  of these goods. Because as De Schutter suggests, “ju st like »quali
fications« may be redefined to take into account the experience which may 
have been acquired by looking after children [...] or the specific »female life 
experience«, they may be rethought in order to take into account the specific 
value, both in private business and in  the public sector, of including more 
m inorities, in order to be more responsive to the needs of the clients or of the 
public”78 . However, major shift from equality of opportunities to equality of 
results is probably more th an  can be expected.

Streszczen ie

A kcja  afirm atyw na w S tanach  Zjednoczonych kon tra  pozytyw ne  
dzia ła n ia  w Unii Europejskiej -  a n a liza  porów naw cza

Słowa kluczowe: akcja  a firm atyw na, rów ne trak to w an ie , dyskrym inacja, równe trak tow an ie .

Koncepcja akcji afirmatywnej powstała w 1961 r., aby promować równe 
praw a mniejszości w wielu dziedzinach, szczególnie zatrudnienia i edukacji. 
Podstawę do tych działań można znaleźć m.in. w amerykańskiej ustawie 
o prawach obywatelskich z 1964 r., jednak ich zakres został określony głów
nie przez Sąd Najwyższy Stanów Zjednoczonych. W Unii Europejskiej term in 
„pozytywne działania” pojawia się przy definiowaniu środków proporcjonal
nych, podjętych w celu osiągnięcia pełnej i rzeczywistej równości grup, które 
są społecznie i ekonomicznie upośledzone. Podczas gdy większość pozytyw

78 Ibidem , p. 54.
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nych planów działania w Stanach Zjednoczonych wiąże się z prawam i mniej
szości rasowych, pozytywne działania w Unii Europejskiej przede wszystkim 
odnoszą się do równych praw  kobiet. Zarówno w Ameryce, jak  i Europie 
działania pozytywne/ potwierdzające należą do tem atów dyskusyjnych. Au
torka artykułu  podjęła próbę porównania pozytywnych działań w USA i UE, 
zwłaszcza w odniesieniu do orzecznictwa Sądu Najwyższego Stanów Zjedno
czonych i Trybunału Sprawiedliwości Unii Europejskiej.


