Nuno Picarra, Francisco Pereira
Coutinho

The "Europeanisation” of the
Portuguese Courts

Silesian Journal of Legal Studies 4, 72-88

2012

Artykut zostat opracowany do udostepnienia w internecie przez
Muzeum Historii Polski w ramach prac podejmowanych na rzecz
zapewnienia otwartego, powszechnego i trwatego dostepu do
polskiego dorobku naukowego i kulturalnego. Artykut jest umieszczony
w kolekcji cyfrowej bazhum.muzhp.pl, gromadzacej zawartos¢ polskich
czasopism humanistycznych i spotecznych.

Tekst jest udostepniony do wykorzystania w ramach
dozwolonego uzytku.

) E
Hpe

MUZEUM HISTORII POLSKI



Gomez Galligo EJ., La eurohipoteca: el sistema hipotecario espafiol como modelo de referen-
cia, [in:] Estudios de derecho de obligaciones: homenaje al profesor Mariano Alonso Pé-
rez / coord. por Eugenio Llamas Pombo, vol. 1, 2006.

Heinz V.G., Beurkundung von Erkldrungen zur Auflassung deutscher Grundstiicke durch bes-
tellte Notare im Ausland, RTW, 12/2001.

Jardim M., A euro-hipoteca e os diversos sistemas registais europeus, Comunicagao feita na
FDUC, 18-4-2008, no Coléquio: Eurohipoteca, Mercado Financeiro e Harmonizagao
Internacional do Direitodas garantias o Il Seminario Luso-Brasileiro de Direito Reg-
istal, 10-5-2007.

Jensen U., Pantritt i fast egendom, 6 ed., Tustus 2001.

Kenna P., Housing law and policy in Ireland, 2 ed., Clarus Press, Dublin, cop. 2010.

Marthinussen H.E, Forholdet mellom panterett og pantekrav, Universitetet i Bergen, Allko-
pi Bergen 2009.

Nasarre-Aznar S., Securitisation & mortgage bonds. Legal aspects and harmonization in
Europe, Ed. Gostick Hall, Saffron Walden (UK) 2004.

Nasarre-Aznar S., Reacciones en torno a la Eurohipoteca al Libro Verde de la Union Europea
sobre el crédito hipotecario, [in:] Un modelo para una Eurohipoteca. Desde el Informe
Segré hasta hoy (Muniz, Nasarre, Sanchez Jordan, coords), Cuadernos de Derecho Reg-
istral, Colegio de Registradores de la Propiedad y Mercantiles de Espafia, Madrid 2008.

Nasarre-Aznar S., Stocker O., Un pas més en la ‘mobilitzacié’ de la hipoteca: la naturale-
sa i la configuracié juridica d'una hipoteca independent, Revista Catalana de Dret Pri-
vat, vol. I, 2002.

Nasarre-Aznar S., Stocker O., Eurohypothec and Eurotrust. Future elements of a pan-Europe-
an mortgage market, [in:] Innovation in securitisation. Yearbook 2006, Jan Job de Vries
Robbé and Paul Ali (coords.), Kluwer Law International, The Hague 2006.

Ploeger H., Nasarre-Aznar S., van Loenen B., EuroTitle: a standard for European Land Reg-
istry. Paving the road to a common real estate market, GIM-International. The Global
magazine for Geomatics, December 2005, vol. 19, num. 12.

Rivas Andrés R., Notas sobre la recepcion en Espafia de poderes extranjeros no formalizados
en escritura puiblica, Notarius International, 3-4/2005.

Scalamogna P, Eurohipoteca, lo strumento per armonizzare il mercato ipotecario europeo?,
Congreso Nazionale del Notariato, Pesaro, 18/21 settembre 2005.

Steven A.]., Accessoriness and Security over Land, Edinburgh Law Review, vol. 13, 2009.

Stocker O., Die Eurohypothek, Duncker & Humblot, Berlin 1992.

Stocker O., Real estate liens as security for cross-border property finance. The Eurohypothec,
a security instrument with real prospects, Revista Critica de Derecho Inmobiliario, no.
703, 2007.

Stocker O., Stiirner R., Flexibility, security and efficiency of security rights over real prop-
erty in Europe, vol. III, Band 39, VdP, Berlin 2009.

Stocker O., Stiirner R., Flexibility, security and efficiency of security rights over real prop-
erty in Europe, vol. III, 2nd revised and extended edition, Band 44, VdP, Berlin 2010.
Van Erp S., Surety agremeents and the Principle of Accessority — Personal Security in the Light

of a European Law Principle, ERPL, no. 3, 2005.

Wachter T., Die Eurohypothek-Grenziiberschreitende Kreditsicherung an Grundstiicken im
Europdischen Binnenmarkt, Wertpapier Mitteilungen-Zeitschrift fiir Wirtschafts- und
Bankrecht, no. 2, January 1999.

Watt G., Mortgage Law as a Legal Fiction, [in:] Modern studies in property law (Cooke, ed.),
vol. 4, Hart Publishing, Oxford and Portland, Oregon 2007.

Wehrens, HG.: Uberlegungen zu einer Eurohypothek, Wertpapier Mitteilungen-Zeitschrift
fiir Wirtschafts- und Bankrecht, no. 14, April 1992.

72



NuNO PigARRA AND FrRANCISCO PEREIRA COUTINHO

THE AUTHORS ARE PROFESSORS AT THE LAW FACULTY OF THE UNIVERSIDADE NOVA OF LISBON

THE “EUROPEANISATION”
OF THE PORTUGUESE COURTS

I. INTRODUCTION

The treaties, which during the 1950s created the foundations of what is today the
EU!, granted - albeit discretely — an essential role to the courts of the Member States:
that of applying EU law as common courts.

EU law is directed towards individuals and not only towards Member States and,
moreover, has a binding force superior to that of international law. The Europeanisa-
tion of national courts has thus been essentially a consequence of their duty to apply
also to private parties “a common European law”, primarily of an economic nature.?

Each of the three treaties originally foresaw a single central court — the Court of Ju-
stice of the European Union (ECJ) - conceived as a special court endowed with the
competences that national courts could not properly exercise. Amongst those compe-
tences is the guarantee of the uniform interpretation and application of EU law thro-
ughout the Member States. The relationship that the EU treaties originally established
between the ECJ and national courts was not hierarchical but cooperative.? This featu-
re of the EU jurisdictional system remains unchanged.*

Within the scope of that “co-operation between courts”, an important set of “Europe-
an duties” has been assigned to national courts. Such duties have been creatively extrac-
ted mainly from the most important of the founding treaties — the Treaty of Rome.

! The European Coal and Steel Treaty, signed in Paris on 18 April 1951, entered into force on 24 July
1952 and was abolished on 23 July 2002. The European Economic Community and the European Atomic
Energy Treaties were signed in Rome on 25 March 1957 and came into force on 1 January 1958. In contrast
to the first treaty, they contain a clause that expressly states their permanent application. In 1992, with the
entry into force of the Treaty on the European Union (TUE), the European Economic Community Trea-
ty became the European Community Treaty. The Lisbon Treaty, which has been in force since 1 Decem-
ber 2009, states in Article 1(3) in fine that the “Union shall replace and succeed the European Commu-
nity”. From that date, the Treaty of Rome became the Treaty on the Functioning of the European Union
(TFEU). This text will refer only to the Union. All the articles from the TEU and the TFEU will be quot-
ed with their new numeration, except when otherwise results from the text.

2 The EU treaties also grants the public administrations of the Member States the role of “common en-
forcers” of EU law. Litigation between Member States and individuals concerning the interpretation and
the enforcement of EU law must be settled by the national courts.

3 The original European Communities sought “an improved means of inter-state diplomacy”. There-
fore, the treaties were a continuation of the European diplomatic tradition, without prejudice that they
constitute “a greater rupture with the European Machtpolitik tradition” (Magnette, 2006: pp. 11 and 31).

4 The establishment of the Court of First Instance in 1988 (now recalled as General Court) and the Eu-
ropean Civil Service Tribunal in 2004, both of which were granted specific competences that cannot be
properly exercised by national courts, in no way changes the deeper logic of the EU jurisdictional system.
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These “Europeanising impulses” largely jurisdictional in origin — and of which na-
tional courts are also “co-authors” — will be briefly identified before determining the
extent to which the Portuguese courts have adapted to them since Portugal’s accession
to the EUL

I1. THE ESSENTIAL FEATURES OF THE EU JURISDICTIONAL
SYSTEM

The “European duties” conferred upon Member States’ courts can be explained with
reference to the nature of the EU jurisdictional system. Therefore, it is first worth re-
calling the essential features of this system, within which these obligations have been
delineated.”

1. NATIONAL COURTS AS EU COMMON COURTS

Since its foundation, the EU has organised itself according to the principle of subsi-
diarity. This meant rejecting the creation of its own system of courts to apply EU law.
The Treaty of Rome gave that responsibility to national courts, which thereby became
the “EU common courts”. In other words, the Member States” courts took on the obli-
gation to apply EU law in addition to their duty of applying national law. The powers
at their disposal as national courts do not necessarily coincide with their powers as EU
courts. In the latter capacity, the ECJ has vested in them the power to either set aside
national norms conflicting with EU law or to suspend their application.

2. THE COURT OF JUSTICE OF THE EUROPEAN UNION
AS GUARANTOR OF THE UNIFORM INTERPRETATION OF EU LAW
BY NATIONAL COURTS

One power that obviously had to be reserved to the ECJ is that of guaranteeing the
uniform interpretation of EU law. However, to achieve this objective a federalist so-
lution was rejected. This would grant the ECJ the final power to set aside national ju-
dicial decisions inconsistent with EU law and would thus entail the establishment of
a hierarchical relationship between national courts and the ECJ.

One of the most original aspects of the EU jurisdictional system is the result of the
approach adopted by the Treaty of Rome, aimed at preventing the establishment of di-
vergences on questions of EU law. It is thereafter outlined in Article 267 of the TFEU

5 The fundamental legal basis of these obligations is now outlined in Article 4(3) of the TEU. It is worth
remembering its wording: “Pursuant to the principle of sincere cooperation, the Union and the Member
States shall, in full mutual respect, assist each other in carrying out tasks which flow from the Treaties. The
Member States shall take any appropriate measure, general or particular, to ensure fulfillment of the ob-
ligations arising out of the Treaties or resulting from the acts of the institutions of the Union. The Mem-
ber States shall facilitate the achievement of the Union’s tasks and refrain from any measure which could
jeopardize the attainment of the Union’s objectives.”

6 These “Europeanising impulses” for the national courts were made explicit by the ECJ in two well-
known decisions: the Simmenthal case, 106/77 (9 March 1978), and the Factortame case, 213/89 (19 May
1990).
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that if a national court has doubts on the interpretation of EU law it may refer the qu-
estion directly to the EC].” However, if the court which has doubts is a court of last re-
sort, this faculty becomes an obligation.

This is the so-called preliminary ruling procedure, the framework within which the
relationship between the ECJ and the national courts operates.

3. RELATIONS BETWEEN THE COURT OF JUSTICE
OF THE EUROPEAN UNION AND THE NATIONAL COURTS
IN THE PRELIMINARY RULING PROCEDURE

3.1. THE NATURE OF THE PRELIMINARY RULING PROCEDURE

References to preliminary rulings are an instrument for national courts but not for
parties. Such procedure consists of three phases: (1) the national judge refers the qu-
estion to the ECJ, (2) the ECJ answers through a preliminary ruling and (3) the natio-
nal judge applies the ECJ’s preliminary ruling to the pending case.

This has important consequences for individuals: they have neither the right to re-
fer a question to the ECJ, nor can they prevent the national court from referring qu-
estions. The decision to do so rests exclusively with the national courts, which choose
whether or not to request a preliminary ruling, regardless of the preference of the par-
ties in the case.®

Nevertheless, once the national court has decided to refer to the ECJ, all parties in
the national case may take part in the correspondent proceedings opened before the
ECJ.? In such proceedings there are no cross-examinations and replies are restricted to
the oral phase of the process.

In order to ensure a continued co-operation with the national courts, the ECJ es-
tablished a presumption that questions referred are pertinent. Such presumption can
only be rebutted in exceptional circumstances: (i) when it is manifest that the inter-
pretation of EU law has no relation to reality or with the object of the litigation in the
national court; (ii) when the problem is of an hypothetical nature; and (iii) when the
ECJ does not have the factual and legal elements necessary to present a useful answer
to the questions referred. In these exceptional circumstances, the ECJ can declare the
reference inadmissible.!0

7 The national judge’s doubts may also concern the validity of a EU act vis-a-vis the Treaties and the
principles contained therein.

8 The decision to refer can be subject to an internal appeal. But this appeal cannot restrict the power
of the lower court to refer a question to the ECJ. As the ECJ stated in Cartesio, C-210/06, para. 53, a low-
er court remains “subject to the remedies normally available under national law. Nevertheless, the out-
come of such an appeal cannot limit the jurisdiction conferred by Article 267 of the TFEU on that court
to make a reference to the Court if it considers that a case pending before it raises questions on the inter-
pretation of provisions of Community law necessitating a ruling by the Court”.

9 In addition to the parties in the main process, EU institutions and Member States may also present
their observations to the ECJ in the framework of a preliminary ruling procedure. For more information
on the observations presented by the Portuguese State, see Coutinho, 2006.

10 See, amongst others, the ECJ decision in Beck and Bergdorf, C-355/97 (7 September 1999), para. 2.
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3.2. CASES OF MANDATORY REFERENCE FOR A PRELIMINARY RULING

The aim of Article 267(3) of the TFEU - that of ensuring the uniform interpretation
and application of EU law - is to determine those cases in which a reference to the EC]
should not be considered as an option for the national court, but rather as an obligation.!!

The most obvious example occurs when the reference for interpretation or validi-
ty of EU law is, to quote Article 267(3) of the TFEU, “raised in a case pending before
a court or tribunal of a Member State, against whose decision there is no judicial reme-
dy under national law”. If the court was not obliged to refer the matter to the ECJ, and
was able to reach a decision alone, the objective of ensuring the uniform interpretation
and application of EU law would be frustrated. This “solitary” interpretation or appre-
ciation of the validity of an EU provision could result in a solution contrary to that of
any other national court of last instance.

It follows from Article 19(1) in fine of the TEU that the ECJ has the final say in cases
involving the interpretation and validity of EU law (Weiler, 1991: p. 2414). This expla-
ins why the ECJ has interpreted Article 267(3) of the TFEU in order to provide a very
strict delimitation of cases in which an exception to the obligation to refer can be ac-
cepted. According to a consistent case law, such an exception is only acceptable if the
national court of last instance can invoke the following: (i) that the EU law question is
not pertinent for the resolution of the national judicial case; (ii) that the question raised
is materially identical to a previous EC] decision; or (iii) that the correct application of
EU law may be so obvious as to leave no scope for any reasonable doubt. The latter po-
ssibility must be assessed on the basis of the characteristic features of EU law and the
particular difficulties to which its interpretation gives rise as well as the risk of diver-
gences in judicial decisions within the EU.12

The other, less obvious, case that the ECJ has identified as being subject to a manda-
tory reference for a preliminary ruling occurs when the national court does not deci-
de in last instance and has doubts about the validity of EU law vis-d-vis the treaties. In
this case, and contrary to the text of Article 267(2) of the TFEU, the ECJ transformed
this court into one “against whose decisions there is no judicial remedy under natio-
nal law”. Therefore, this court is obliged to refer a question whenever it considers EU
law to be invalid!3.

11 Tn the ECJ’s own words, the “obligation to refer is (...) particularly designed to prevent a body of na-
tional case-law that is not in accordance with the rules of Community law from being established in any
Member State”. See the case Gomes Valente, C-393/98 (22 February 2001), para. 17.

12 According to the ECJ, it must be borne in mind that EU legislation is drafted in several languages and
that the different versions are all equally authentic. An interpretation of EU law provision thus involves
a comparison of the different language versions. Even where the different language versions are entirely
in accord with one another, EU law uses terminology which is peculiar to it. Furthermore, legal concepts
do not necessarily have the same meaning in EU law and in the law of the various Member States. In ad-
dition, “every provision of Community law must be placed in its context and interpreted in the light of the
provisions of Community law as a whole, regard being had to the objectives thereof and to its state of evo-
lution at the date on which the provision in question is to be applied” In order to limit as far as possible
the exceptions to the duty to refer, the ECJ further emphasises that, in any case, the national judge must
be convinced that the matter is equally obvious to the courts of the other Member States and to the EC]J.
This somewhat rigid and dated case law, which might have become to some extent impractical in an en-
larged EU, was expounded in CLIFIT, 283/81 (6 October 1982), paras 16-21, and was reiterated in Inter-
modal, C-495/03 (15 September 2005), para. 45.

13 See Foto-Frost, 314/85 (22 October 1987).
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ITI. NATIONAL COURTS DUTIES AS EU COURTS

1. THE DUTY TO ENFORCE EU LAW

As stated above, the “keystone” of the EU jurisdictional system is the preliminary ru-
lings procedure, which has potential consequences that were unforeseen by the authors
of the treaties. In fact, within the framework of such procedure it has been possible to
confer upon EU law a binding force similar to that of national law.

This became clear when, in a judgment of 5 February 1963, the ECJ responded in
the affirmative to the question of whether Article 12 of the Treaty of Rome (now Ar-
ticle 30 of the TFEU) - which was directed to Member States'# — produced an “inter-
nal effect”. In other words, a Dutch court asked if parties could “lay claim to individual
rights which the national courts must protect”. The question concerned the company
Van Gend & Loos, which imported urea formaldehyde from Germany. The company
invoked Article 12 to contest the decision of the Dutch administrative authorities ob-
liging it to pay more customs duties.

The principle of the direct effect implies that the Treaty of Rome “is more than an
agreement which merely creates mutual obligations between the Contracting States”
According to the ECJ, the task assigned to it under Article 267 of the TFEU confirms
that the Member States have acknowledged that EU law has an authority which can be
invoked by their nationals before the national courts. Moreover, “the vigilance of indi-
viduals concerned to protect their rights amounts to an effective supervision in addi-
tion to the supervision entrusted by Articles 169 and 170 (now Articles 258 and 259 of
the TFEU) to the diligence of the Commission and of the Member States”

In the case Van Gend & Loos, the ECJ also established the supremacy of EU law over
conflicting national law - albeit implicitly. In effect, EU law is able to produce imme-
diate internal effects and to confer individual rights that the national courts must pro-
tect, only if conflicting national law, whether prior or posterior to EU law, constitutio-
nal or infra-constitutional, is not applied by those courts.!>

National courts thus began to increase the frequency of preliminary references to the
ECJ in order to obtain decisions on the compatibility of national law with EU law, un-
derstood as a higher law.1° Indeed, this soon came to represent the largest proportion
of cases referred to the ECJ. However, the EC] never considered itself competent to an-
swer such questions directly in the framework of Article 267 of the TFEU7.

Notwithstanding, instead of declaring them inadmissible, the EC] reformulates the-
se questions when necessary, seeking always to give the national court all the elements
necessary to enable it to decide by itself on the compatibility of national law with EU

14 This article, in its original version, stated: “Member States shall refrain from introducing, as between
themselves, any new customs duties on importation or exportation or charges with equivalent effect and
from increasing such duties or charges as they apply in their commercial relations with each other”

15 See Costa-ENEL, 6/64 (15 July 1964).

16 Amongst the cases referred by Portuguese judges see, for example, Tribunal da Rela¢do de Lisboa,
1140/90 (10 December 1990) Colectinea de Jurisprudéncia V (1990), pp. 160-161. In this case, the Portu-
guese court expressly asked the ECJ to rule on the compatibility of a decree-law provision with the Trea-
ty of Rome’s provisions on the free movement of persons and services.

17 See Pretore di Salo, 14/86 (11 June 1987), para. 15.
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law.!® To that effect, the EC] demands from national courts the factual and legal fra-
mework of the national case in which the reference is made. Failure to do so may re-
sult in the reference being declared inadmissible.!®

Once the ECJ enacts such a ruling, the referring court is obliged to set aside any na-
tional law incompatible with EU law and must decide the pending case based on this
ruling.?? In this sense, a reference to the ECJ has an outcome that is comparable to that
which occurs in federal systems when state law conflicts with federal law.2!

2. COROLLARIES OF THE DUTY TO ENFORCE EU LAW

The principles of direct effect and supremacy contributed decisively to the autono-
misation of EU law as a new type of law; more compelling than international law and
almost as compelling as national law (Magnette, 2006: p. 152). The EC]J, always in co-
-operation with the national courts, proceeded to develop a collection of supplementa-
ry means to guarantee the effectiveness of EU law. Amongst the most relevant are the
principle of consistent interpretation and the principle of Member States’ responsibili-
ty for the violation of EU law.

2.1. THE PRINCIPLE OF CONSISTENT INTERPRETATION

According to this principle, the Member State’s courts must interpret national norms
in conformity with EU law. This results from Article 4(3) of the TEU which imposes
on all national authorities, including, within the scope of their responsibilities, courts,
the obligation to adopt any appropriate measure, general or particular, to ensure fulfil-
ment of the obligations arising out of the EU treaties or resulting from the acts of the
EU institutions.

This principle assumes special importance in relation to directives. The direct ef-
fect of these acts can only be invoked in proceedings between individuals and public
authorities (direct vertical effect)?2, and not between individuals (direct horizontal ef-
fect). Moreover, the direct effect of a directive can only be invoked in cases where the-
re has been no transposition into national law within the established deadline, or whe-
re the transposition was concluded in an incorrect manner?3.

18 According to a ECJ former judge, “(...) having paid lip service to the language of the Treaty and hav-
ing clarified the meaning of the relevant Community measure, the Court usually went on to indicate to
what extent a certain type of national legislation can be regarded as compatible with that measure. The na-
tional judge is thus led hand in hand as far as the door; crossing the threshold is his job, but now a job no
harder than child’s play” (Mancini, 1989: p. 606).

19 See Telemarsicabruzzo, C-320/90, C-321/90 and C-322/90 (26 January 1993).

20 “The national courts are presented, in the legal order of the respective Member States, as the final re-
course against the national norms conflicting with Community law.” (Dubos, 2001: p. 56).

21 This confirms the single nature of the European integration project, which has proved itself capable
of achieving a level of legal integration similar to far more advanced federations, whilst retaining strong
—even reinforced - Member States (Magnette, 2006: p. 142). Magnette (2006: p. 152) notes that, if the EU
Member States submit themselves to a constitutional discipline, it is by the force of their own will, and
not because they are subordinated to the sovereignty and to the State authority of an “European people” -
which obviously does not exist.

22 In this context, the ECJ interprets the concept of public authority in very wide-ranging terms. See
Foster, C-188/89 (12 July 1990), para. 20.

23 See Ratti, 148/78 (5 April 1979), paras 23 and 24.
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It follows from the principle of consistent interpretation that “national courts are re-
quired to interpret their national law in the light of the wording and the purpose of the
directive in order to achieve the result referred to in the third paragraph of Article 189
[now Article 288 of the TFEU] 24 This “indirect direct effect” to a large extent mitiga-
tes the absence of the directive’s direct horizontal effect.?

2.2. THE PRINCIPLE OF MEMBER STATES’ RESPONSIBILITY FOR THE
VIOLATION OF EU LAW

This principle, the most recent of the corollaries to the principle of the effectiveness
of EU law, was initially invoked by the ECJ against the Italian State for not transpo-
sing, within the established deadlines, a directive whose provisions were not uncondi-
tional and sufficiently precise. That meant that such provisions could not be invoked
before a national court.

According to the ECJ, in such cases “the full effectiveness of Community rules wo-
uld be impaired and the protection of the rights which they grant would be weakened
if individuals were unable to obtain redress when their rights are infringed by a breach
of Community law for which a Member State can be held responsible.”

The EC]J has held that this right to reparation depends on the fulfilment of three con-
ditions: (i) the EU provision infringed must be intended to confer rights on individu-
als; (ii) the breach must be sufficiently serious; and (iii) there must be a direct causal
link between the breach of the obligation resting on the Member State and the loss or
damage sustained by the injured parties.?

More recently, the EC] - always within the preliminary rulings framework - exten-
ded the principle of responsibility for the infringement of EU law to the decisions of
the national courts adjudicating at last instance. Nevertheless, State liability for such an
infringement “can be incurred only in the exceptional case where the court has mani-
festly infringed the applicable law”

Among the factors that the competent national court hearing a claim for reparation
due to a judicial decision of that nature must take into account are “in particular, the
degree of clarity and precision of the rule infringed, whether the infringement was in-
tentional, whether the error of law was excusable or inexcusable, the position taken,
where applicable, by a Community institution and the non-compliance by the court [ad-

24 See Von Colson and Kamann, 14/83 (10 April 1984), para. 26. According to the Arcaro ruling, C-168/95
(26 September 1996), the obligation of the national court to refer to the content of the directive when in-
terpreting the relevant rules of its own national law reaches a limit “where such an interpretation leads to
the imposition on an individual of an obligation laid down by a directive which has not been transposed
or, more especially, where it has the effect of determining or aggravating, on the basis of the directive and
in the absence of a law enacted for its implementation, the liability in criminal law of persons who act in
contravention of that directive’s provisions” (para. 42).

25 The principle of consistent interpretation was even extended to the framework decisions of the for-
mer EU’s third pillar through the ECJ’s ruling on the Pupino case, C-105/03 (16 June 2005). This has con-
tributed towards a considerable strengthening of the efficacy of these legal acts, which were closer to in-
ternational law, and particularly attenuated the reach of the former Article 34(2)(b) of the TUE, which
stated that “framework decisions do not produce a direct effect”

26 See Francovich et al., C-6/90 and C-9/90 (19 November 1991), para. 33, and Brasserie du Pécheur et.
al., C-46/93 and 48/93 (5 March 1996), paras 51-52.
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judicating at last instance] in question with its obligation to make a reference for a pre-
liminary ruling under the third paragraph of Article 234” (now Article 267 TFEU).?”

Developing this case law, the EC]J, prompted by an Italian court that had referred
a question for preliminary ruling concerning the State’s responsibility for an infrin-
gement of EU law allegedly committed by one of the country’s supreme courts, ruled
that EU law precludes national legislation which (i) excluded State liability, in a gene-
ral manner, for damage caused to individuals by an infringement of EU law attributa-
ble to a court adjudicating at last instance by reason of the fact that the infringement in
question “results from an interpretation of provisions of law or an assessment of facts
or evidence carried out by that court”, and (ii) limited such liability solely to cases of
intentional fault and serious misconduct on the part of the court, if “such a limitation
were to lead to exclusion of the liability of the Member State concerned in other cases
where a manifest infringement of the applicable law was committed, as set out in pa-
ragraphs 53 to 56 of the Kobler judgment.” Since the interpretation of legal norms and
the assessment of facts and evidence are the true essence of the jurisdictional function,
such law would be tantamount to rendering meaningless the principle of State respon-
sibility for the violation of EU law by a national court adjudicating at last instance.?8

With this decision, the “Europeanising impulses” emitted to national courts by the
ECJ case law reached a new peak. It becomes possible for a lower court competent to
hear claims for reparation to judge and, eventually, sanction the actions of a higher co-
urt for infringements of EU law and, particularly, for infringing the duty to refer im-
posed by paragraph three of Article 267 of the TFEU. This has been seen as a curious
inversion of roles in the national legal hierarchy.

2.3. THE PRINCIPLE OF PROCEDURAL AUTONOMY
AND ITS LIMITS

In the absence of provisions adopted by the EU, the national courts competent to ap-
ply EU law are in principle bound by their procedural judicial organisation laws. It is,
therefore, within this framework that individuals must seek to protect their rights gran-
ted by EU law. The principle, according to which national courts must comply with na-
tional procedural law when applying EU law, is called the principle of procedural au-
tonomy of Member States.?®

Since differences in procedural law can have serious repercussions on substantive
law, the principle of the effectiveness of EU law had to impose limits on the principle
of procedural autonomy of Member States. These limitations are twofold: (i) national
procedural law cannot make a distinction between the demands of individuals based
on EU law and their demands based on national law (the principle of equivalence); and
(ii) even if such distinction is not made, national procedural law cannot render virtu-
ally impossible or excessively difficult the exercise of rights conferred by EU law (the
principle of effectiveness).3

27 See Kobler, C-224/01 (30 September 2003), paras 53-56.

28 See Traghetti del Mediterraneo, C-173/03 (13 June 2006), paras 36 and 40.
29 See Rewe, 33/76 (16 December 1976).

30 See Aprile, C-228/96 (17 November 1998), para. 18.
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EU law proscribes, as a breach of the principle of equivalence, that in order to exer-
cise rights conferred by EU law - such as the right of reparation for damages caused by
the Member State for the non transposition of a directive — the individual must pay le-
gal expenses and meet deadlines more onerous than those that would result from the
exercise of a similar right based on the national law. The injured party can invoke such
principle before the national court in order to eliminate the discrimination.

Similarly, EU law proscribes, in the name of the principle of effectiveness, that natio-
nal procedural law, despite being applied indiscriminately, establishes rules of proof that
create a practical impossibility for an injured party to exercise the right of refund for
any undue payments. In such a case, the injured party can invoke the principle of effec-
tiveness in order to prevent the application of national norms demanding such a proof.

These principles represent strong “Europeanising impulses” for the national courts,
leading them to set aside, when necessary, any conflicting national provisions. These
“impulses” also extend to the national legislator and lead it to establish procedural ru-
les compatible with EU law.

It remains to be seen to what extent the principle of State responsibility for the in-
fringement of EU law by a national supreme court will imply the adaptation of the ju-
dicial organisation of the Member States in order to prevent or limit the effects of the
“hierarchical inversion” mentioned above. In any case, it is essential to avoid an even-
tual scenario whereby a supreme court could review, on appeal, a decision of a lower
court that imputes on the same supreme court an infringement of EU law. Otherwise,
the principle of impartiality would be impaired.3!

IV. A WEAK POINT OF THE EU JURISDICTIONAL SYSTEM:
THE PRECARIOUS NATURE OF THE GUARANTEES FOR
COMPLIANCE WITH ARTICLE 267(3) OF THE TFEU

The preliminary ruling procedure has succeeded to such an extent that the ECJ has
become a so-called “victim of its own success” (Koopmans, 1987: pp. 347-357). This
disguised the main weaknesses of this procedure: the precarious nature of the guaran-
tees provided by the EU legal order itself for compliance with the duty to refer set out
in Article 267(3) of the TFEU.32

It has been claimed that a Member State can, under Article 258 of the TFEU, be cal-
led before the ECJ for infringements of EU law by its courts. Nevertheless, the Com-
mission only recently initiated infringement proceedings in cases related to failures to
refer in breach of Article 267(3) of the TFEU.33

31 See, however, judgement of the Supremo Tribunal de Justica of 3 December 2009, P. 9180/07.3TB-
BRG.G1.S.1, Cadernos de Justica Administrativa, n.° 79, 2010, pp. 29-37, with a critical annotation of Mes-
quita (2009: pp. 37 to 45); see also Silveira (2009: pp. 773 to 804) and Picarra (2010: pp. 12 to 16).

32 At the national level, some Member States have developed internal mechanisms to guarantee compli-
ance with the duty to refer questions to the ECJ. For example, the German Federal Constitutional Court,
the Austrian Constitutional Court and the Spanish Constitutional Court have all declared themselves com-
petent to control failures to refer by courts against whose decisions there is no judicial remedy under na-
tional law. For a discussion of the Portuguese case, see Pigarra (1991).

33 In a case regarding the Swedish supreme court’s failure to refer cases to the ECJ. See Schmauch (2005)
and Bernitz (2006).
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It could also be argued that as a result of the Kobler case law, State responsibility
emerges if the duty to refer is breached. Nonetheless, Article 267(3) of the TFEU was
never intended to confer rights upon individuals, and particularly the right to a preli-
minary reference. This has always been rejected in the name of the “inter-court” pro-
cedural nature of such mechanism.

Nevertheless, as a result of the Kébler and CILFIT decisions, a supreme court that
wishes to avoid the serious risk of giving rise to Member State responsibility must ca-
refully assess the necessity to make a preliminary reference and cannot - except when
a case is materially identical to one on which the ECJ has already made a ruling - sim-
ply resolve the question ex officio, through the simple invocation of the clarity of the EU
provisions in question (Wattel, 2004: p. 178). This is the most recent “European duty”
national courts are pledged to fulfil in this context.

V. PORTUGUESE COURTS’ REACTIONS
TO THE “EUROPEANIZING IMPULSES”

The evolution of EU law has been the result of some pro-activity on the part of the
ECJ; however, it has never ceased to be supported by a real legal dialogue with the na-
tional courts through the preliminary reference mechanism. By making references to
the ECJ, the national courts have allowed EU law both to expand its ambit and ensure
its progressive and systematic internal consolidation. The almost complete acceptan-
ce of the ECJ’s preliminary rulings gave EU law practically the same binding force at-
tributed to domestic law.

The second part of this chapter provides a brief outline on how Portuguese courts
have reacted to the “Europeanising impulses” cited above during the first two decades
of Portugal’s membership in the EU. This will also enable an assessment of the dialo-
gue established between Portuguese courts and the ECJ, as well as their contribution
towards the development of EU law.

It is important to analyse first the way in which Portuguese courts have used the
preliminary rulings procedure, which is the main framework for the establishment of
such a dialogue.

1. PORTUGUESE COURTS AND ARTICLE 267 OF THE TFEU

Table I. Preliminary References by Member State

on »
- >~ ; =} ]

E § s -g 8| & § T 2 § S g _q§ '8_5 =
Year | 2 | S| E|=| S| E| 8| =2 | = £ |5 28| 3IET £
SIS |§|E|E|B|&|E|=|8|s|E8|&|2|58 =

a | 4
1 2 3 4 5 6 7 8 9 10 11 12 13 14 15 16 17
1986| - | 13 | 4 1918 2 | 4|5 1 16| 0 1 - 8 91
1987 - | 15| 5| - |36 (32 |17| 2 | 5 311910 1 - 9 | 144
1988 - |30 | 4 | - |38 ]| 34 0 [28]2 (26| 0 1 - 16 | 179
1989 — | 13| 2 | — |28 (47| 2 1 (10| 1 18| 1 2 | - 14 | 139
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1 2 3 4 5 6 7 8 9 10 11 12 13 14 15 16 17
1990 - |17 | 5 | - |21 |34 | 2 | 4 |25 4 | 9 | 2 - 12 | 141
1991 - | 19| 2 | - |29 (54| 3 | 2 |36| 2 |17 3 | 5| - 14 | 186
1992 - |16 | 3 | - | 15|62 1 0221 (181 5| - 18 | 162
1993| - | 22| 7 | - | 2257 | 5 1 (24| 1 (43| 3|7 | - 12 | 204
1994 - | 19| 4 | - | 36|44 | 0 | 2 |46 | 1 [ 13| 1 |13 | - | 24 | 203
1995\ 2 | 14| 8 | 0 |43 |51 |10 3 (58| 2 [19| 5 |10| 6 | 20 |251
1996 6 |30 | 4 | 3 |24 (66| 4 | 0 |70| 2 |10]| 6 | 6 | 4 | 21 | 256
199735 | 19| 7 | 6 | 10 | 46| 2 1 (50| 3 (242 ] 9|7 18 | 239
199816 | 12 | 7 | 2 |16 (49| 5 | 3 | 39| 2 |21 | 7 | 55| 6 | 24 | 264
199956 | 13| 3 | 4 (17 | 49| 3 | 2 |43 | 4 |23 | 7 | 4 | 5| 22 | 255
2000 31 | 15| 3 5112147 3 | 2 |50 |12 8 5| 4 | 26 | 223
200157 (10| 5| 3 | 15|53 | 4 1 40| 2 | 14| 4 | 4 | 4 | 21 | 237
2002|3118 8 | 7 | 8 59| 7 |0|37] 4 |12| 3|3 5 14 | 216
2003|1518 | 3 | 4 43| 4 | 2 |45 4 | 28| 1 8 | 4| 22 |210
2004| 12 |24 | 4 | 4 |21 |50 |18 | 1 |48 | 1 |28 1 8 | 5 | 22 | 247
2005 15|21 | 4 | 4 (17|51 (11| 2 |18 | 2 |36 | 2 |10 | 11| 12 | 216
Total| 276 | 358 | 92 | 42 (436|946 (103 | 33 | 699 | 42 |406| 57 |163| 61 | 349 | 4063

1.1. WHAT THE FIGURES REVEAL

Table I shows the number of references made by Member States’ courts between 1986
and 2005.34 Taking the absolute figures as a starting point, it should be noted that, com-
pared to the Portuguese courts, only the Irish, Luxembourgeois and Finnish courts have
manifested less interest in making references to the ECJ. Portuguese preliminary refe-
rences represent only 1.4 per cent of the total number of references sent to the ECJ du-
ring the period in question.

The rate of references from Portuguese courts has also been erratic. Following a slow
start up in the 1980s, there was a gradual increase that reached its peak in 2000. In re-
cent years there has been observed a sharp fall in the number of referrals, which con-
trasts with the general trend across Member States. Since 2001, Portuguese courts have
referred an average of just over one case per year. To some extent, this undermines the
thesis proposed by Sweet and Brunnel (1998: p. 73), who claim that there is a direct
link between the evolution of a country’s GDP and the levels of trade with other Mem-
ber States, on the one hand, and the number of cases referred to the ECJ by the natio-
nal courts, on the other.

One of the possible explanations for these figures is Portugal’s small population in
comparison with other Member States. The population variable — which must not be
considered as decisive — allows for the calculation of the relative value of the total num-
ber of cases referred (see Table II).

34 The twelve most recent Member States have not been included since there is no data available to en-
able a useful comparison.
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Table II. Preliminary References and Population of Member States (1986-2005)

Country Number of ?opu.la.tion Ratio referfences/
references (in millions) population
Austria 276 8.20 33.65
Belgium 357 10.40 34.32
Denmark 92 5.40 17.03
Finland 42 5.20 8.07
France 436 60.50 7.20
Germany 946 82.50 11.46
Greece 103 11.10 9.27
Ireland 42 4.10 10.24
Italy 699 58.50 11.94
Luxembourg 33 0.46 71.73
Netherlands 406 16.30 24.90
Portugal 57 10.50 5.42
Spain 163 43.00 3.79
Sweden 61 9.00 6.77
United Kingdom 349 60.00 5.81

The introduction of this scale element worsens Portugal’s relative position, since its co-

urts are the penultimate in terms of the ratio of population to number of references (5.42),

exceeding Spain (3.79) and coming in some distance behind courts of Member States with
similar populations, such as the Netherlands (24.90), Austria (33.65) and Belgium (34.32).

1.2. THE AUTHORS OF THE PORTUGUESE PRELIMINARY REFERENCES

Analysing Portugal’s references from the perspective of their authors - that is to say,
the courts that made the reference to the ECJ (see Table III) — produces a conclusive

set of data.35

Table III. Origin of the Preliminary References in Portugal (1986-2005)

Number of references %
Constitutional Court 0 0.0
Supreme Court of Justice (STJ) 1 2.0
Supreme Administrative and Tax Court (STA) 32 56.0
2sd Instance Administrative and Tax Courts 3 5.0
Court of Appeal (Civil) 2 4.0
15t Instance Administrative and Tax Courts 11 19.0
15t Instance Civil Courts 8 14.0
Total 57 100.0

35 For more on Portugal’s preliminary references, see Margarido (1999).




The first relevant fact to note is the disproportionate number of cases referred by the
administrative courts (80 per cent) and those referred by the civil courts (20 per cent).
Nevertheless, this may be partially justified by the fact that EU law continues to be es-
sentially of an economic and administrative nature.

The second fact worth noting is that only approximately one-third of the cases refer-
red originated in lower courts, which are by far the most numerous courts in the Por-
tuguese jurisdictional system - as indeed they are in every jurisdictional system. This
tigure clearly contrasts with the situation in the majority of Member States and, there-
fore, casts some doubts on Weiler’s judicial empowerment thesis, which states that are
essentially lower courts that feel a greater need to refer cases to the ECJ for a prelimi-
nary ruling. Weiler argues that through this mechanism lower courts obtain “powers
reserved to the supreme courts” (Weiler, 1991: p. 2426).

In the case of Portugal, the Supreme Administrative Court (STA) made more refe-
rences (32) than all the lower administrative and tax courts combined (14). The same
cannot be said of the civil courts. The statistics reveal that it took the Supreme Court
of Justice (STJ) - which for the purposes of Article 267(3) of the TFEU is one of the hi-
ghest courts in the land - 20 years to make its first reference to the ECJ.3¢ All the co-
untry’s lower civil courts have, taken together, referred fewer than ten cases to the ECJ.

It should also be noted in this context that the Portuguese Constitutional Court has
never made a reference to the ECJ within the framework of Article 267 TFEU, a fact
that is consistent with the general trend found in the other Member States. However,
the Portuguese constitutional court has recognised its duty to refer in a manner that is
uncommon amongst its peers.3”

1.3. THE SUBJECT MATTERS OF THE PORTUGUESE PRELIMINARY
REFERENCES

Figure I. Subject Matter of Portuguese Preliminary References (1986-2005)

Transports

Taxation

State Aid

Social Policy

Principles of EU Law
Intellectual Property
Free to Provide Services
Free Movement of Goods
External Relations
Customs Union
Commercial Policy
Competition

Common Customs Tariff
Approximation of Laws
Agriculture

Accession of new States

36 This occurred on 3 November 2005, in Process 05B1640, which, curiously, was heard by a former Por-
tuguese judge in the ECJ, José Carlos Moitinho de Almeida.

37 See ruling 163/90 (23 May 1990), in Acdrdaos do Tribunal Constitucional 16 (1990), p. 301, and ruling
606/94 (22 November 1994), [in:] Acérddos do Tribunal Constitucional 29 (1994), p. 161. See also Vilaga,
Pais Antunes and Pi¢arra (1991: p. 301).
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Figure I shows the existence of a “scale of priorities” concerning matters referred to
the ECJ; a scale that, above all, reflects the fact that the administrative and tax courts
make the greatest number of references. As the graph clearly shows, tax questions and
those relating to customs duties accounted for 18 and 14 respectively, representing 56
per cent of the total. Following far behind are questions relating to the approximation
of laws (4), social policy (4), competition (3) and the free movement of goods (3).

A closer analysis of the preliminary references also allows the collection of other
conclusive data. The first is connected to the fact that such cases generally pertain to
the interpretation of highly specific and technical norms of EU law. Perhaps it is for
this reason that ECJ preliminary rulings have only very rarely had a significant impact
on the Portuguese legal order. The main exceptions, however, have been some cases re-
garding notary and registry emoluments, and the cases concerning the maximum cost
of car insurance. Both cases resulted in legislative changes.

1.4. THE ECJ’S REACTION TO PORTUGUESE PRELIMINARY REFERENCES

The picture outlined would be incomplete without a generic comment on the an-
swers the ECJ has given to Portuguese preliminary references.

In this respect, there have been several cases in which the ECJ has refused to provide
an answer, since it considered the reference to be inadmissible because, contradicting
the settled case-law, the Portuguese court (i) did not define the factual and legislative
context of the questions which it was asking or, at the very least, explained the factual
circumstances on which those questions were based; (ii) did not set out the precise re-
asons why it was unsure as to the interpretation of EU law and why it considered it ne-
cessary to refer questions to the ECJ for a preliminary ruling, or (iii) did not provide at
the very least some explanation of the reasons for the choice of the EU provisions which
it required to be interpreted and of the link which it established between those provi-
sions and the national legislation applicable to the dispute in the main proceedings3®.

This seems to reveal a certain lack of understanding on the part of some Portuguese
courts as to how the preliminary rulings procedure works.

1.5. PORTUGUESE COURTS AND THE DUTY TO REFER

A closer examination of the judicial cases that involved the application of EU law,
but which did not result in references for preliminary rulings, reveals some infringe-
ments of Article 267(3) TFEU - including frequent examples of clear misunderstan-
dings of the fundamental duty to refer.

It is worth mentioning those cases in which the national court recognised the exi-
stence of doubts in the interpretation of EU law, but decided to resolve such doubts wi-
thout the ECJ’s support. In other cases, the same court has concluded that a reference
is only necessary when confronted with unavoidable interpretative doubts.

On the other hand, numerous rulings that refused parties’ requests for referrals in-
voked - either explicitly or implicitly - the so-called theory of acte clair, without taking
into account the criteria established by the ECJ in the CILFIT case.

38 See the recent order of the ECJ of 25 February 2010 in case Santa Casa da Misericérdia de Lisboa vs.
Liga Portuguesa de Futebol Profissional e. a., C-55/08, paras 14 and 16-17.
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Moreover, there have been several cases in which the courts refused an ex officio po-
wer to refer, or where they excluded a reference concerning certain EU acts, such as
recommendations.

Finally, it should be noted that, paradoxically, most of the cases mentioned were he-
ard in the STA, which is the Portuguese court responsible for most of the country’s pre-
liminary references.

2. THE PORTUGUESE PECULIARITY

Contrary to that which may be observed in other Member States, the assimilation of
“European obligations” has occurred rather uneventfully in Portugal.

The principles of supremacy and direct effect of EU norms were swiftly accepted by
the Portuguese courts, although in many cases Article 8 of the Constitution provided
the basis for that reception rather than recognition of the autonomy of EU law. In con-
trast to certain French and German courts, Portuguese courts had no difficulty in ac-
cepting their duty to enforce directly European directives. The same is true with respect
to the principles of consistent interpretation and the State’s responsibility for infringe-
ments of EU law.

During the first 20 years of EU membership there have been few examples of rebel-
lious attitudes by Portuguese courts vis-a-vis their “European obligations™.

How, then, can we explain this apparent peculiarity; the small number of cases refer-
red to the EC], given the acceptance by the Portuguese courts of their “European ob-
ligations” related to the application of EU law? There are a number of possible factors
that should be considered in providing an answer to this question.

Firstly, when Portugal joined the EU, the Member States courts had, to a significant
extent, overcome the resistance that originally surrounded some of the more “revolu-
tionary” principles of EU law, such as those of supremacy and the direct effect.

Secondly, the revisions of the Portuguese constitution have, in some ways, incorpo-
rated these principles and facilitated the acceptance of newly created ones.

Thirdly, the Portuguese constitution explicitly entitles each court to set aside pro-
visions that are considered to be unconstitutional — a competence that gives all courts
equal status. With this embedded “autonomy”, the Portuguese courts may have felt less
need than their European counterparts to seek support from the ECJ on the interpre-
tation and application of EU law.

CONCLUSIONS

More than 20 years after Portugal’s accession, EU law still does not have an impact
on the Portuguese legal order comparable to the impact experienced in other Member
States (Fausto de Quadros, 2010: p. 76).

Without prejudice to the fact that some Portuguese courts are still not completely
familiar with the preliminary reference procedure, the rare use of this mechanism by
lower courts is largely rooted in the particular status they have been vested with by the

39 For an example see the judgement of the Supremo Tribunal de Justica of 3 December 2009, quoted
above, footnote 35.
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1976 Constitution. This status allows them to decide upon the most important questions
of law without the need to seek advice or rulings from superior courts. Concerning the
highest courts, if on one hand the absence of references for preliminary rulings by the
ST] is perplexing, on the other hand the STA’ successive violations of the duty to re-
fer might also have something to do with the rigidity of the criteria set out in CILFIT.
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