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Abstract:

T he artic le  ana ly ses the p h en o m en o n  o f  m ercena lism , it  focuses o n  the 

h is to rica l b ack g ro u n d  an d  th e  o rig in  o f  m ercenaries  from  an c ien t tim es, 

th ro u g h o u t m ed iev a l p e rio d  to  m o d ern  tim es in  th e  co n tex t o f  u sage  o f  

m ercenaries, th e  fo rm s o f  m ilita ry  conflic ts as w ell as fac to rs favoring  

th e ir  occurrence  as w arrio rs. T he artic le  describes th e  m o s t sign ifican t 

in te rna tiona l lega l ac ts concern ing  m ercenaries  and  exam ine the elem en ts 

o f  th e  p resen t legal defin ition  o f  m ercen ary  found  in  A dd itio n a l P ro toco l I 

to  G en ev a  C onven tion  p resen tin g  w eaknesses  o f  th e  reg u la tio n  and  proves 

th a t in  fac t m ercen ary  is ab le  to  av o id  resp o n sib ility  fo r h is  illega l actions.

Key words: m ercenary , m ilita ry  serv ice, G en ev a  C onven tion , a rm ed  c o n 

flicts 1

1. Introduction

W ar, v io lence  an d  m ilita ry  conflic ts have  a lw ays b een  p a rt o f  h u 

m an  life. T he com plete  e lim ina tion  o f  w a r is im possib le , desp ite  a ll the 

efforts o f  the in te rna tiona l co m m u n ity  and  an ti-w ar m ovem en ts , there  are 

co nstan tly  p laces in  the w o rld  w here  m ilita ry  conflic ts last. T he on ly  one 

th ings th a t change are the fo rm s o f  abo v em en tio n ed  conflicts, w eapons 

an d  peop le  invo lved  in  the p rocess.
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A s long  the w ars  accom pany  th e  h u m an  beings, such  long  a rm ed  

forces o f  m an y  n a tio n s u sed  fo re ign  vo lun teers , w ho  w ere  m o tiv a ted  to  

figh t b y  m ate ria l reasons, ra th e r th an  fo r a  cause o r o u t o f  lega l o r m ora l 

ob lig a tio n  to  h is  country, and  fo r a  long  tim e  m ercen ary  w as defined  as 

a  so ld ier w ho  fights fo r m o n e y 1.

2. History of mercenaries

O v er th e  y ea rs  o f  h is to ry  m ercen a ry  w o rk  h as b een  co n sid e red  

as th e  seco n d  o ld e s t p ro fe ss io n  in  th e  w o rld .2 T he  h is to ry  o f  th e  p h e 

n o m e n o n  o f  m e rcen a ry  d a tes  b ack  to  an c ie n t tim es , sp ec ifica lly  to  a n 

c ie n t E g y p t w h en  d u rin g  th e  V II c e n tu ry  B C  p h arao n s  u se d  m ercen arie s  

in  th e ir  b a ttles . P h a rao n  P sam e ty k  I em p lo y ed  G reek  so ld ie rs  in  o rd e r 

to  w eak en  the  in fluence  o f  trad itio n a l E g y p tian  w arrio rs , k n o w n  from  

G reek  as m a ch im o i. S uch  P o licy  o f  th e  p h a rao n  ca u se d  d is sa tis fac tio n  

am o n g  n a tiv e  E g y p tian s. T he p ro o f  o f  th e  p resen ce  o f  m e rcen a rie s  in  

an c ie n t E g y p t is the  in sc rip tio n  d a te d  b a c k  V I cen tu ry  B C , c a rv ed  o n  th e  

le f t leg  o f  th e  g ia n t m o n u m e n t o f  P h a rao n  R am ses II in  A b u  S im b e lu  b y  

G reek  so ld iers .

T he B ib le  a lso  m en tions ab o u t k ings D av id  and  Saul, w ho  have 

b een  u sin g  m ercen ary  so ld iers du ring  th e ir  w ars  an d  c rea ted  p ro fessiona l 

a rm y  o f th e m 3.

G reek  co n trac ted  fo re igners w ere  in  an c ien t tim es re sp ec ted  and  

k n o w n  as h ig h ly  tra in ed  p ro fessionals. A th en s w ere  co nsidered  n o t as the 

ho m e o f  a rt an d  cu ltu re  b u t as the  ho m e o f  m ercenaries. G reeks p ro u d  o f  1 2 3

1 T. Dugdale-Pointon, Mercenaries, http://www.historyofwar.org/articles/concepts_mer- 
cenaries.html (20.05.2013)
2 R. Uesseler, Wojna jako usługa (Krieg als Dienstleistung: private Militärfirmen zerstö
ren die Demokratie), Wydawnictwo Sic!, Warszawa 2008, p. 7.
3 J. Rzepka, Najemnicy w świecie śródziemnomorskim, [in:] Starożytne cywilizacje, 
B. Zagórski (ed.), nr 111, Polskie Media Amer.Com S.A., Poznań - Warszawa 2005, pp. 
3-4.
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th e ir  so ld iers p o le is  ad o p ted  m an y  reso lu tio n  in  h o n o r o f  th e ir  so ld iers 

w ho  se rved  fo r ba rb a rian  k ings4. M ed ieva l m ercenaries, a lso  k n o w n  as 

condo tierres, have  a lso  b een  u sed  in  w arfa re  n um erous tim es, th e  use  o f  

condo tie rres w as n o t u n u su a l up  to  an d  th ro u g h o u t th e  m ed iev a l period , b y  

F rench  k ings a t b o th  C recy  (1346) and  P o itie rs (1356).

T he m o s t sophisticated  and  p rofessional form  o f  the system  o f  m er

cenary  reached  in  m ed ieval Italy, and  w as an  effect o f  an  un ique  com bina

tion  o f  specific m ilita ry  and  social factors o n  the Ita lian  pen insu la  in  X IV  

century. In  the m idd le  ages Ita ly  w as d iv ided  in to  m any  independen t cities, 

states and  princedom s, w h ich  have b een  constan tly  fighting for suprem acy  

over the Italy. The condotierri dom inated  the Ita lian  m ilita ry  scene, y e t only  

sm all num ber o f  the ir leaders have  b een  rem em bered  till p resen t tim es.

D uring  ab o vem en tioned  p e rio d  w e m ay  observe  a  g rea t d ev e lo p 

m en t o f  c ity  sta tes th a t w ere  suppo rted  b y  th e ir  ag ricu ltu ra l h in terland , 

k n o w n  as contados. Ita lian  cities co n stan tly  have  b een  partic ip a tin g  in  

m ilita ry  conflic ts w h ich  w ere  in itia ted  in  o rd e r to  defen d  them selves from  

o ther sim ilar states an d  o ften  to  p u n ish  subord inate  contados. Ita lian  cities 

w ere  rich . I t is estim ated  th a t in  m idd le  ages, the k in g d o m  o f  N ap les  w as 

as w ea lth y  as th e  k ingdom s o f  E ngland . M an y  fac to rs c rea ted  th e  necess ity  

o f  em ploy ing  condo tierres, the m o s t im p o rtan t o f  th em  w as th e  p ro tec tio n  

th e  w ea lth  o f  th e  cities. T he frequency  o f  o ccu rrence  o f  the m ercenaries 

w as a lso  tem p ting  fo r loca l ind iv iduals, w ho  u sed  th em  to  in crease  th e ir 

in fluence and  g a in  the p o sitio n  o f  the on ly  one ru le r o f  the state - signori. 

T he m ed ieva l Italy, as th e  w ea lth ie s t an d  also  th e  m o s t d isun ited  co u n try  in  

E urope, c rea ted  the  p e rfec t env ironm en ta l fo r condo ttiere  an d  th e  constan t 

state o f  w a r be tw een  m an y  sta tes a llo w ed  th e  system  to  flou rish5.

M ercenaries  a lso  p lay ed  c ru c ia l ro le  in  m ed iev a l A n g lo -S ax o n  

E ngland , a lthough  in  these  reg ions th e  m ercen ary  m ilita ry  service w as n o t 

trea ted  w ith  respect, as the  w id esp read  ideals o f  lo rd sh ip  and  lo ya lty  to  4 5

4 Ibidem, p. 17.
5 D. Murphy, Condotierre 1300-1500, Infamous medieval mercenaries, Osprey Publi
shing, Oxford 2007, p. 4-6.
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one ru le r m ilita ted  ag a in s t its resp ec tab ility 6. D uring  th e  X V II and  X V II 

cen tu ry  in  E urope, n a tio n a l arm ies w ere  ex trem ely  b led . In  X V II cen tu ry  

T h irty  Y ears’ W ar to o k  m an y  lives and  it  w as inev itab le  to  em ploy  ex ternal 

m ilita ry  support. A cco rd in g  to  the g rea t B ritish  h is to rian  specia liz ing  in  

m ilita ry  h is to ry  o f  th e  early  m o d ern  era, G eo ffrey  Parker, “ B etw een  1618 

an d  1640 som e 40 ,000  S co tsm en  -  perhaps 15% o f  th e  to ta l ad u lt m ales 

in  th e  k in g d o m  -  c ro ssed  to  E urope to  figh t in  the  T h irty  Y ears’ W ar.”7 

G rea t n um bers  o f  n a tio n a l arm ies w ere  rec ru ited  ou tside  its country. A b o u t 

a  th ird  o f  th e  reg im en ts  o f  th e  F rench  a rm y  w ere  rec ru ited  from  outside 

F rance. W h a t is w o rth  to  m en tion , the  la rgest sing le  g roup  w ere  th e  tw elve  

Sw iss reg im en ts  and  the  fam ous Sw iss G uard , w h ich  a t p resen t is serv ing  

as ce rem on ia l guards in  V atican, and  b eg an  its h is to ry  p rec ise ly  in  1506 

w h en  the  first Sw iss so ld ier a rriv ed  on  req u es t o f  th e  Pope Ju liu s II8.

3. Modern mercenaries

A bove  exam ples show  th a t th e  ph en o m en o n  o f  m ercenaries  o ften  

appeared  in  th e  h is to ry  o f  m o d ern  countries. A n d  w h a t is the s itua tion  and  

pop u la rity  o f  m ercenaries  now adays?  H erfried  M ünkler, the  exce llen t G er

m an  po litica l sc ien tist_an d  re sea rch e r o f  th e  ph en o m en o n  o f  w a r tries to  

an sw er th is questio n  in  h is  b o o k  D ie  neuen  K rieg e  (2002), in  w h ich  he 

ana ly ses th e  m a in  trends o f  evo lu tion  o f  m ilita ry  conflicts, th e ir  h is to ry  

an d  ev o lu tion  beg in n in g  from  th e  na tio n a liza tio n  o f  w a r to  the p riv a tiza 

tio n  o f  w ar, H e em phasizes th a t m o d ern  w ars  even  m ore  th an  in  the o ld  

days use  m ercenaries. T he A u th o rju s tif ie s  h is thes is  b y  observ ing  the ten-

6 R. Abels, Household Men, Mercenaries and Vikings in Anglo-Saxon England, [in:] 
Mercenaries and Paid Man. The mercenary identity in the middle-ages, Proceedings of 
a Conference held at University of Wales, Swansea, 7th -  9th July 2005, Brill, Leiden -  
Boston 2008, p.161.
7 G. Parker, Europe in crisis, 1598-1648, Wiley-Blackwell, p.17.
8 The official web page of the Swiss Guard: http://www.swissguard.va/index. 
php?id=258&L=3 (20/05/2013)
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den cy  co n stitu ted  by  the fac t th a t the governm en ts o f  w este rn  coun tries in  

o rder to  m in im ize  losses am ong  th e ir  ow n  so ld iers use  m ercenaries  as in  

th e ir  op in ion , dea th  o f  those , w ho  are n o t b o u n d  by  civ ic  du ty  b u t on ly  b y  

financial co n trac t has less p o litica l m ean ing , fo r exam ple on ly  in  2002  ac 

co rd ing  to  U .S . sources, there  w ere  15.000 o fm e rc e n a rie s  in  Iraq.

T he A u th o r a lso  no tes  th a t d eve loped  coun tries m ore  pays th e ir 

a tten tio n  on  econom ic  aspects o f  w ar, such  as th e  lo ca tio n  o f  n a tu ra l r e 

sources, w h ich  does n o t m ean  th a t ideo log ica l and  re lig io u s fac to rs has 

no  in fluence o n  conflic ts b u t fo r d ev e loped  coun tries th a t have  s tab ilized  

e thn ic  situation , th ey  are  m u ch  less sign ifican t9.

F u rth e r fac to rs in fluencing  th e  p reva lence  o f  th e  u sage  o f  m e rc e 

naries  are  th e  na tu re  o f  m o d ern  conflic ts and  the p h en o m en o n  o f  th e  p riv a 

tiza tio n  o f  w ar, w h ich  is p o ss ib le  th an k  to  low  p rices  o f  w eapons and  th e ir 

com m onness, the n ew  na tu re  o f  w a r v io lence  -  there  are n o  open  battles, 

th e  opponen ts d estro y  each  o th er slow ly, th ey  are  sav ing  th e ir  m ilita ry  

streng th , ac ts o f  w a r and  m ilita ry  ac t pene tra te  each  o ther, v io lence  is 

ga in ing  au tonom y  and  the m ean in g  o f  m o d ern  m ercenaries is g ro w in g 10.

4. Legal definition of mercenaries in international law

T ogether w ith  th e  deve lo p m en t o f  c iv iliza tion  and  the huge n u m b er 

o f  w a r v ic tim s, w h a t especia lly  to o k  p lace  a fte r the  a la rm ing ly  experience 

o f  the Second  W orld  W ar b u t a lso  earlie r in  X IX  century , the n a tions desire  

to  tak e  lega l m easu res  in  o rd e r to  regu la te  accep tab le  behav io rs  d u ring  the 

m ilita ry  conflict, w h a t c rea ted  the law s o f  w ar. A fte r th e  S econd  W orld  

W ar (1 9 3 9 -4 5 ) the v as t m a jo rity  o f  c iv ilized  coun tries dec id ed  to  esta 

b lish  th e  firm  an d  stab le  standards o f  in te rna tiona l law  fo r th e  h u m an ita r

ian  trea tm en t o f  w ar. T he m o s t sign ifican t o f  legal ac ts regu la ting  law s 

o f  w a r is G eneva  C onvention , w h ich  im p lem en ta tion  w as in sp ired  by  the

9 H. Münkler, Wojny naszych czasów (Die neuen Kriege), WAM, Kraków 2004, p. 3.
10 Ibidem, p. 10.
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ac tions o f  U n ited  N ations. T he p ro b lem  o f  m ercenaries  w as first ra ised  

d u ring  the  m eetin g  o f  U n ited  N a tio n s in  1961. T he p a rtic ipan ts  o f  th e  o r

g an iza tio n  ca lled  fo r the  w ith d raw a l o f  m ercenaries  from  C ongo  a fte r v ery  

v io len t in te rna l figh ts11. T he fights to o k  p lace  during  the K atangese  seces

sions. T he fam ous leade r o f  K atangese  a irfo rce  w as Jan  Z um bach , P o lish  

v e te ran  o f  303 S quadron , w h o  hav in g  v a s t experience from  elite  m ilita ry  

u n it rec ru ited  p ilo ts  and  m ech a n ic s12.

In  1968 in  th e  face o f  ex trem ely  serious situa tion  in  A frica , the 

U n ited  N a tio n s G enera l A ssem b ly  has adop ted  a  severe p o sitio n  and  d e 

c id ed  th a t em ploy ing  m ercenaries  ag a in s t n a tio n a l lib e ra tio n  m ovem en ts  

is a  c rim ina l a c t13. T he te rm  G eneva  C onven tion  deno tes the ag reem en ts 

from  1949, w h ich  upda tes the  p rev ious th ree  trea ties  im p lem en ted  on  

1864, 1906 an d  1929 an d  a lso  ad d ed  a  n ew  treaty.

To th e  above m en tio n  acts w ere  ad d ed  th ree  ad d itiona l p ro toco ls. 

T he P ro to co l A d d itio n a l to G eneva  C onven tion  im p lem en ted  in  1977  d e 

scribes the m o s t w id e ly  accep ted  in te rna tiona l defin ition  o f  a  m ercenary , 

a lth o u g h  n o t endo rsed  b y  som e coun tries, fo r exam ple th e  U n ited  S tates 

o f  A m erica . T he P ro to co l A d d itio n a l to the G eneva  C onven tions o f  12 A u 

g u s t 1949, a n d  re la ting  to the P ro tec tion  o f  Victim s o f  In te rn a tio n a l A rm e d  

C onflicts, 8 June  1977 states:

’’Art 47. Mercenaries
1. A  m ercen ary  shall n o t h ave  th e  rig h t to  be  a  co m b a tan t o r a  p risoner

o f  war. 11

11 Security Council Resolutions 161A of 21 February 1961, and 169 of 24 November 
1961, and General Assembly Resolution 1599 (XV) of 15 April 1961, calling for the 
withdrawal of mercenaries from the Congo, See: J. Preux, “Article 4 7 ’, [in:] Commentary 
on the Additional Protocols o f 8 June 1977 to the Geneva Conventions o f 12 August 1949, 
Y. Sandoz, C. Świniarski, and B. Zimmermann (ed.), ICRC, Geneva 1987, p. 572.
12 R  üesseler. Wojna..., p. 8.
13 Resolution 2465 (XXIII) of 20 December 1968, confirmed in particular by Resolutions 
2548 (XXIV) of 11 December 1969, 2708 (XXV) of14 December 1970, 3103 (XXVIII) 
of 12 December 1973, 33/24 of 8 December 1978. See A.A. Yusuf, Mercenaries in the 
Law o f Armed Conflict, in A. Cassese (ed.), The New Humanitarian Law o f Armed Con
flicts Giuffre,Naples 1979,pp. 119-121
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2. A  m ercen ary  is an y  p e rso n  w ho:

(a) is especia lly  rec ru ited  lo ca lly  o r ab ro ad  in  o rder to  figh t in  an  

a rm ed  conflict;

(b) does, in  fact, take  a  d irec t p a rt in  the  hostilities;

(c) is m o tiv a ted  to  take  p a rt in  th e  h ostilities essen tia lly  b y  the desire  

fo r p riva te  g a in  and, in  fact, is p rom ised , b y  o r on  b e h a lf  o f  a  P arty  

to  the conflict, m ate ria l co m pensa tion  substan tia lly  in  excess o f  th a t 

p ro m ised  or p a id  to  com batan ts  o f  s im ila r ran k s and  functions in  the 

a rm ed  forces o f  th a t Party ;

(d) is n e ith e r a  n a tio n a l o f  a  P arty  to  the conflic t n o r a  re s id en t o f  te r 

rito ry  con tro lled  b y  a  P arty  to  the conflict;

(e) is n o t a  m em b er o f  th e  a rm ed  forces o f  a  P arty  to  the conflict; and

(f) has n o t b een  sen t b y  a  S tate w h ich  is n o t a  P arty  to  the conflic t on  

offic ia l d u ty  as a  m em b er o f  its  a rm ed  fo rces” 14

A ll th e  above c rite ria  m u s t be  m et, acco rd ing  to  the G en ev a  C o n 

ven tion , fo r a  co m b a tan t to  be  described  as a  m ercenary . T he analyses 

o f  su b -parag raph  (a) “is especia lly  rec ru ited  lo ca lly  o r ab ro ad  in  o rd e r to  

figh t in  an  a rm ed  conflic t” leads to  co n c lu s io n  th a t th is  con d itio n  excludes 

ind iv iduals, w hose  serv ice is long -lasting  o r a  pe rm an en t (F rench  F o re ign  

L eg ion) o r is b a sed  o n  an  ag reem en t co nc luded  b y  th e ir n a tio n a l au th o ri

ties  (the Sw iss G uard ), on ly  v o lun teers  spec ia lly  rec ru ited  to  p artic ipa te  in  

m ilita ry  conflic t can  be con sid e red  as a  m ercenary .

T he con ten ts o f  sub -parag raph  (b) in troduces a  req u irem en t o f  ta 

k ing  a  “d irec t p a rt in  the  h o stilitie s” , w h ich  cau sed  in terp re ta tive  doubts. In  

o rder to  exp la in  the fo rm u la tion  o f  d irec t partic ipa tion , th e  In ternational 

C om m ittee  o f  th e  R ed  C ross p u b lish ed  in  2009  In terpretive  G u idance  on  

the  no tion  o f  d irec t p a r tic ip a tio n  in  hostilities  u n d er IH L , w here  w as d e 

scribed  constitu tive  elem en ts o f  qua lify ing  an  ac t as d irec t pa rtic ip a tio n  in  

hostilities, „specific  ac t m u s t m ee t the fo llow ing  cum ula tive  criteria:

1. T he ac t m u s t be  lik e ly  to  adverse ly  a ffec t the m ilita ry  opera tions

14 Protocol Additional to the Geneva Conventions o f 12 August 1949, and relating to the 
Protection ofVictims ofInternational Armed Conflicts (Protocol I), 8 June 1977.
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or m ilita ry  cap ac ity  o f  a  p a rty  to  an  a rm ed  conflic t or, a lternatively , 

to  in flic t death , injury, o r d estruc tion  o n  persons o r ob jec ts p ro tec ted  

aga in s t d irec t a ttack  (th resho ld  o fh a rm ), and

2. there  m u s t be a  d irec t causa l link  be tw een  th e  ac t and  th e  h arm  like ly  

to  re su lt e ither from  th a t act, o r from  a  co o rd in a ted  m ilita ry  opera tion  

o f  w h ich  th a t ac t constitu tes an  in teg ra l p a rt (d irec t causation ), and

3. the ac t m u s t be  specifica lly  desig n ed  to  d irec tly  cause the requ ired  

th resh o ld  o f  h arm  in  suppo rt o f  a  p a rty  to  the conflic t and  to  th e  d e 

tr im en t o f  a n o th e r)15.” A s a  resu lt, fo re ign  adv isers, techn ic ians and  

sim ilar em ployers are  excluded.

The sub-paragraph  (c) is crucial, it m akes the difference betw een  

vo lun teers and  patrio t fighting for noble  ideal and  m ercenary  w ho  kills for 

h ighes t bidder, add itionally  in  con trast to  o ther soldiers, h is rem uneration  

is excessively  higher. P resen t article also  is c ritic ized  as n o t all o f  the m er

cenaries are m o tivated  b y  financial reasons, som e o f  them  are fanatics and 

fundam entalist, m oreover extrem ely  hard  to  prove is the cond ition  since 

m ercenaries’ rem unera tion  are pa id  e ither in  the ir ow n  countries o r in to  bank  

accounts in  o ther countries. T he sub-paragraph  (d) can  be  easily  om itted  by  

confirm ing citizensh ip  o f  a  m ercenary  b y  the p arty  o f  the conflict, the  sub

parag raph  (e) is considered  as m eaningless. In  fact states w h ich  uses m erce

naries have to  incorporate so ld iers as m em bers th e ir m ilita ry  forces.

N everthe less , im p lem en ting  o f  p resen t p ro v isio n  w as inev itab le  as 

a  v a s t m a jo rity  o f  states en listed  fo re igners in to  th e ir  fo rces an d  w ith o u t 

m ak in g  these  in to  corps. T he las t su b -parag raph  (f) excludes p ersons sent 

b y  a  state w h ich  is n o t a  p a rty  to  th e  conflic t o n  offic ia l d u ty  as a  m em ber 

o f  its a rm ed  forces, as a  m ercen ary  is a  vo lu n tee r it is illega l to  c lassify  

tro o p s sen t b y  o ther coun tries as m ercenaries  even  i f  th ey  fulfill o th er r e 

qu irem en ts o f  th e  p ro to co l16. 15 16

15 Melzer N., Interpretive Guidance on the notion o f directparticipation in hostilities 
underIHL, ICRC, Geneva 2009, p. 20.
16 Preux J., “Article 47” [in:] Commentary on the Additional Protocols o f 8 June 1977 to 
the Geneva Conventions o f 12 August 1949, Y. Sandoz, C. Świniarski, and B. Zimmer
mann (ed.), ICRC, Geneva 1987, pp. 578-581.
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A ccording to  the T hird  G eneva C onventions17, a  captured soldier m ust 

be treated  as a  law ful com batant and, therefore, as a  protected  person  w ith  

prisoner-of-w ar status until facing a  com petent tribunal, the tribunal m ay  de

cide tha t he is a  m ercenary, the consequence is tha t he  has a  status o f  an  u n 

law ful com batant w hich  m eans tha t still he m ust be “treated  w ith  hum anity  

and, in  case o f  trial, shall no t be deprived o f  the rights o f  fair and  regular trial” 

according to  art. 5 o f  The Fourth G eneva C onvention18, after the trial w hen  he 

is found to  be m ercenary  the consequence are severe. The m ercenary  is treated 

as a  com m on crim inal and m ay  be sentenced even for execution.

M ercenary  is deprived the status o f  prisoner o f  war, as a  result o f  that 

he has no  righ t to  be repatriated after the end o f  w ar as well. The exam ple o f  

above w as the fam ous trial that took  place in  A frica, after the 13 m en  w ere 

h ired  to  fight in  the civil w ar that broke ou t w hen  A ngo la  w as lighting for in 

dependence from  Portugal in  late seventies. M ercenary, John  D erek B arker as 

a  leader o f  m ercenaries in  A ngo la  led  the judges to  send h im  to  face the firing 

squad. „E rnesto Teixeira da  Silva, one o f  five judges presiding over the case, 

said: »A frica feels m ercenaries are a  danger to the people, the children  and  to  

the security  o f  the state. T hey spread fear, sham e and  hatred  in  A ngola.«“ 19.

T he defin ition  o f  m ercenaries  p ro v id ed  in  art. 47 o f  th e  add itiona l 

p ro toco l, a lthough  w as an  effec t o f  consensus ad o p ted  b y  p len ary  m eeting , 

is still c ritic ized  fo r b e in g  tim orous, incom plete  and  doub tfu l orien tation . 

N ev erth e less  it  defines the ph en o m en o n  add  w h a t is even  m ore  im p o r

tan t, p ena lize  h is  action . T he second  im p o rtan t ac t w h ich  defines m e rce 

n a ry  is In te rn a tio n a l C onven tion  ag a in s t the R ecru itm en t, Use, F in a n c in g  

a n d  Training o f  M ercenaries  ad o p ted  in  1989 by  the G enera l A ssem b ly  o f  

U n ited  N a tio n s , w h o  m o stly  rep ea ts  the  p rev ious defin ition20.

17 Convention (III) relative to the Treatment o f Prisoners o f War, Geneva, 12 August 
1949.
18 Convention (IV) relative to the Protection o f Civilian Persons in Time ofWar, Ge
neva, 12 August 1949.
19 http://news.bbc.co.uk/onthisday/hi/dates/stories/june/28/newsid_2520000/2520575. 
stm (20.05.2013)
20 International Convention against the Recruitment, Use, Financing and Training o f 
Mercenaries, A/RES/44/34, 4 December 1989, General Assembly UN.
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5. Conclusion

A s w ar is an  in teg ra l p a rt o f  h u m an  life, m ercenaries  have  b een  

evo lv ing  to g e th e r w ith  socie ty  because  m ilita ry  conflic t since fo rever c re 

a tes o p p o rtun ity  to  g e t r ich e r an d  in  the o p in ion  o f  the A u th o r now adays 

v a s t m a jo rity  o f  conflic ts are m o tiv a ted  b y  financial reasons. T he p rivate  

m ilita ry  com pan ies o f  un ex p la in ed  sta tus -  he irs  o f  c lassica l m ercenaries 

are  be in g  c rea ted  all a round  the w orld . A lth o u g h  law s in troduc ing  severe 

resp o n sib ility  fo r m ercenaries  has b een  adopted , th e  dem an d  fo r d iffe 

re n t p ro fessio n a l m ilita ry  serv ice is still g row ing  and  in  th e  atm osphere  

o f  free m a rk e t econom y  th ey  specia lize  and  start to  o ffe r w ide  se lec tion  

o f  serv ices from  V.I.P p ro tec tio n  to  p ro v id ed  a irlift, security , log istics, 

an d  tran sp o rta tio n  serv ices, as w ell as hum an ita rian  support, even  in v en 

tin g  th e ir o w n  w eapons an d  p lay  substan tia l ro le  in  m ilita ry  conflic t as the 

B la ckw a te r  in  Iraq. M oreover m o d ern  ju risp ru d en ce  has d ifficu lties w ith  

qualify ing  em ployers o f  p riva te  m ilita ry  serv ices as m ercen ary  an d  ass ig n 

ing  responsib ility , as th e  com ponen ts o f  the lega l defin ition  m ay  be  easily  

om itted . T he m o s t fam ous o f  th e  com pan ies is U.S. B la ckw a ter  (a t p re s 

en t A cadem i), w h ich  w as described  b y  Je rem y  S cah ill - n a tio n a l secu rity  

co rresp o n d en t fo r The N a tio n  m agaz ine  - as th e  w o rld ’s m o s t pow erfu l 

m ercen ary  a rm y21, and  m an y  sim ilar o rgan iza tion  do  n o t co m p la in  abou t 

th e  lack  o f  em p loym en t and  are  n o t a fra id  o f  th e  crisis. B u t in  the end, w hy  

h ave  th ey  to  be  afra id , i f  h is to ry  p ro v es th a t esp ecia lly  in  tim es o f  crisis 

m ilita ry  serv ices o f  any  k in d  are ab le  to  earn  the m ost.
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